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The tax exemption program of the Island of Puerto 
Rico,’ under which certain types of industry may operate 
on United States soil on a virtually tax-free basis, was 
discussed at some length in the April and June 1950, issues 
of The George Washington Law Review.? Under 
this program, all industries manufacturing products 
which were not manufactured on the Island prior to 1947, 
are eligible for what amounts to almost complete free- 
dom from all taxes, both United States and Puerto Rican, 
for a period of twelve years beginning May 12, 1947, plus 
an additional three year period of partial taxation.* The 


* Member of the Bar of the District of Columbia and of Puerto Rico; Direc- 
tor of Office of Industrial Tax Exemption, Puerto Rico. (The opinions in this 
article are expressed by the author as a private individual and as a member 
of the legal profession and should not be taken in any way as an official inter- 
pretation of the Puerto Rico statutes involved.) 


1In force under the terms of Act No. 184, approved May 13, 1948 (LAWS 
OF PUERTO RICO, P. 482); as amended by Act No. 352, approved May 
14, 1949 (LAWS OF PUERTO RICO, P. 1062); Act No. 355, approved May 
14, 1949 (LAWS OF PUERTO RICO, P. 1082); Act No. 365, approved 
May 14, 1949 (LAWS OF PUERTO RICO, P. 1116) ; Act No. 232, approved 
May 6, 19909 (LAWS OF PUERTO RICO, P. 590); Act No. 243, ap- 
proved May 8, 1950 (LAWS OF PUERTO RICO, P. 630); Act No. 29, 
approved September 5, 1950 (LAWS OF PUERTO RICO, P. 216); and Act 
No. 203, approved May 3, 1951 (LAWS OF PUERTO RICO, P. 528); also 
see immediate predecessor statute, Act No. 346, approved May 12, 1947 (LAWS 
OF PUERTO RICO, P. 646); as amended by Act No. 22, approved December 
5, 1947 (LAWS OF PUERTO RICO, P. 376). 

2 Baker, Puerto Rico’s Program of Industrial Tax Exemption, 18 Geo. WasH. 
L. Rev. 327, 443 (1950). 


3 Sec. 5(a), (b) and (c), Act No. 184, approved May 13, 1948, as amended. 
[ 253 ] 
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legislation also covers a wide variety of additional manu- 
facturing industries and enterprises.‘ 


4 Sec. 2(b), (c) and (d), and “Statement of Motives,” Act. No. 184, approved 
May 13, 1948, as amended. The list includes: 


1. Articles produced by assembly plants. By assembly plants shall be 
understood those factories engaged in the production of articles of com- 
merce, excluding furniture, by the joining of parts, provided that the cost 
of the work of assemblying the articles represents such a substantial part 
of the total cost of the article that, in the judgment of the Governor, the 
industry deserves the exemption herein provided for. 

2. Articles of straw, reed, and other fibers. 

3. Artificial flowers. 

. Balls for baseball and other sports. 

. Bedspreads and mattresses. 

. Billfolds and other articles made of leather or imitation leather. 

. Bodies for motor vehicles. 

. Candles. 

9. Candy. 

10. Samed products. : 

11. Ceramics, including bricks, roof tiles, sanitary ware, tiles of all kinds, 
and other clay products. 

12. Cheese. 

13. Cigars. 

14, Cigarettes. 

15. Cinematographic jobs in motion pictures produced and exhibited for 
commercial purposes. 

16. Cosmetics. 

17. Cotton, silk, or rayon hosiery. 

18. Crackers. 

19. Edible oils and fats. 

20. Fiber from the coconut and other fibrous plants, and articles and 
—— derived therefrom. 

21. Fishing tackle, including nets and rods. 

. Furniture except what is provided under No. 1 above. 

. Polishing of diamonds and other precious and semiprecious stones. 
Glassware. 

. Gloves. 

. Matches. 

. Paperboard and paper pulp. 

. Pottery. 

4 Candied citron. 

; — or preserved fruits. 
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. Shoe and slippers. 


‘ Food pastes. 

. Tannery products. 

. Tin containers. 

. Toys. 

. Water and oil paints. 

. Cattle and poultry feed mix in general. 

. Women’s outerwear including, but not limited to, dresses, coats, 
blouses, skirts, slacks, housecoats, pajamas, and bath-robes, provided the 
cutting of material therefor is done in Puerto Rico. 

41. Men’s outerwear, including, but not limited to, pants, suits, overcoats, 
top-coats, sport coats, slacks, dress shirts, sport shirts, work shirts, bath- 
robes and lounging robes, provided the cutting of material therefor is done 
in Puerto Rico. 

42. Any article of commerce manufactured mainly from textiles, and 
which is produced in Puerto Rico, provided ninety (90) per cent or more 
of the cost of the textiles used in the manufacture thereof, covers textiles 
produced in Puero Rico: PROVIDED, HOWEVER, that for the purpose 
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The United States island possession of Puerto Rico has 
for many years been primarily an agricultural economy, 
depending largely upon the raising of sugar, tobacco, and 
other minor crops, and upon the processing of these crops, 
for its principal sources of revenue. Recently, however, 
there has been a steady and accelerating growth of in- 
dustry. Both Insular and United States capital and know- 
how have combined to produce a growing industrial de- 
velopment. Since the recent inception of a vigorous 
program to industrialize the island a total of one hundred 
new industrial plants have been established on the island 
which have already provided about 8,000 factory jobs, 
and which at full capacity are expected to provide an- 
other 7,000 jobs.’ Although the island has many other 
advantages to offer industry, including available labor,° 
favorable transportation rates,’ and governmental assis- 
tance,® the role which industrial tax exemption has played 
in bringing this development about, and particularly in 
attracting United States capital has been a major one. 

An industry operating in Puerto Rico and eligible un- 
der the Industrial Tax Exemption Act of Puerto Rico 
is exempt from Puerto Rico income taxes, property taxes 
and municipal taxes.° To recognize the full significance 
of this it is necessary to realize that the Puerto Rican in- 
come tax is in practical effect a full substitute for the fed- 
eral income tax and not a mere additional levy on income 
as in the case of United States State taxes. Under ordin- 
ary circumstances persons and corporations operating 

of computing the said ninety (90) per cent, any lace, drawn work, mesh, 


ribbons, braids, rickrack and narrow elastic and nonelastic fabrics used in 
the manufacture of said articles shall be disregarded. 


5 Picé6 anp PertorF, Economic DEVELOPMENT OF PuErTO Rico, 1940-50 AND 

1951-60, 11 (1950). 
6 See Puserto Rico INpusTRIAL DEVELOPMENT Co., Facts For BUSINESSMEN 

INTERESTED IN ESTABLISHING AN INDUSTRY IN PuERTO Rico, U. S. A. 6-13 

1949). 
: 7 Puerto Rico is closer, in terms of transportation costs, to the eastern sea- 
board cities of the United States, with more than half the nation’s buying power, 
than is Pittsburgh or St. Louis. F. S. Cohen, Science and Politics in Plans for 
Puerto Rico, 3 JourNAL or Soctau Issues 6, 13 (1947). 

8 See Puerto Rico INpuSTRIAL DEVELOPMENT COMPANY, op. cit. supra note 
6, at 24, 35. 

® Sec. 4(a) Act No. 184, approved May 13, 1948, as amended. 
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factories in Puerto Rico are not liable for the payment of 
United States income taxes. Thus, freedom from Puerto 
Rico taxes is freedom from all taxes. 

Exemption from local taxation has long been employed, 
both in the United States and Puerto Rico as a means of 
influencing the location of industry.” Nevertheless, tax 
exemption has heretofore played a relatively minor role 
in the development of industry on the mainland and in 
Puerto Rico." The principal reason for this has appar- 
ently been that exemption from local taxes has been but 
one of many cost factors influencing the location of indus- 
try, and a relatively insignificant one at that.” It is here 
that the present comprehensive Industrial Tax Exemption 
Act of Puerto Rico differs from all its predecessor statutes 
both in the United States and Puerto Rico. It should be 
borne in mind that under optimum circumstances an in- 
dustry participating in the program may operate for a 
considerable period of time virtually free from all forms 
of taxation. Under these conditions, and in these times 
of heavy federal and local taxation, the considerable in- 
crease in profits-after-taxes made possible by participa- 
tion in the program becomes, in many instances, the num- 
ber one factor in a decision to locate a new plant in 
Puerto Rico. 

The benefits of the tax exemption program are weight- 
ed slightly in favor of those industrialists who elect to 
make Puerto Rico their permanent base of operations and 
take up residence in the island. This is rightly so, since 
a prime necessity for extensive industrialization is the 
local availability of business and technical know-how. 
The substantial benefits of the program, however, are by 
no means limited to those persons who take up local resi- 
dence. In combination with various provisions of the 
United States Internal Revenue Code, considerable tax 

10 For a brief history of tax exemption in the United States, see Baker and 
ath Taxpayer's Paradise in the Caribbean, 1 Vanp. L. Rev., 194, 216-218 


11 Jd. at 218-222. 
12 SourH CAROLINA PLANNING BoarD PAMPHLET No. 9, Is New INpustry 
Tax Exemption EFrective? 23 (1943). 
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savings are available to subsidiary and absentee-owned 
corporations under the program and the savings thus ef- 
fected may be withdrawn or reinvested either in Puerto 
Rico or in the United States without incurring heavy tax 
liability. 

Until last year, the conditions under which income 
derived from sources within Puerto Rico was exempt 
from federal taxation were governed entirely by Sec- 
tions 251 and 252 of the Internal Revenue Code. These 
sections and their inter-action with the Puerto Rican 
tax statutes were discussed at great length in the June, 
1950 issue of The George Washington Law Review.” 
Under Section 251 of the Internal Revenue Code, prior 
to the recent amendment, the income of individual citi- 
zens and domestic corporations derived from sources 
within Puerto Rico was not subject to United States in- 
come tax provided two concurrent conditions were met: 
first, eighty per cent of the income must have been derived 
from sources within a possession of the United States 
and second, fifty per cent of the income must have been 
derived from the active conduct of a trade or business 
within a possession of the United States.” 

It was not difficult for a corporation operating in Puer- 
to Rico under the Puerto Rican tax exemption program to 
meet concurrently these two requirements of the federal 
law and thus to achieve a status of complete exemption 
from all corporation taxes. Dividend distributions of tax 
exempt corporations, are also exempt from Puerto Rican 
taxation, under certain limited conditions.** However, 

13 See Baker, supra note 2, at 443. 

14Int. Rev. Cope § 251 (a) (1). 


15 Int. Rev. Cope §251 (a) (2) and (3). 
16 Section 6(a) of Act No. 184 approved May 13, 1948 provides: 

Section 6(a)—Dividend or profit distributions by a corporation or partner- 
ship exempted hereunder from the payment of taxes, made from the income 
derived from the operations thereof covered by the exemption, and paid to 
the following stockholders or partners, shall be tax-exempt in the same 
proportion as said incomes are tax-exempt with respect to said corporation 
or  _memny pursuant to the provisions of the preceding Section 5; 

. Persons residing in Puerto Rico. 

2 Persons not residing in Puerto Rico who are not obligated to pay, in 
any jurisdiction outside Puerto Rico, any tax on income derived by 
them from any source in Puerto Rico. 
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until recently, this advantage was to a considerable extent 
nullified, as will be explained later, by the difficulty of 
taking such corporate profits in the form of dividends 
without liability for federal taxes. 

Section 252 dealt with the special case of persons who 
derived their United States citizenship exclusively by 
reason of their residence in Puerto Rico.” Puerto Ricans 
so situated were subject to United States tax only on in- 
come derived from sources within the United States with- 
out the necessity of meeting the 80% and 50% require- 
ments as to the source of their income. This was a dis- 
tinct advantage since meeting the 50% earned income re- 
quirement was extremely difficult for any person deriving 
substantial amounts of income from Puerto Rican cor- 
porations in the form of dividends. For the purposes of 
this section it had been held that income from corporate 
dividends was not income derived from the active conduct 
of a trade or business even where the corporation was 
owned and managed by the individual.** This presented a 
substantial obstacle to the tax free withdrawal of divi- 
dends since the entire income derived from Puerto Rico 
was rendered taxable wherever the dividend portion ex- 
ceeded 50% of the total. 

With respect to individuals, all of this has now been 
changed by the Revenue Act of 1950.*° These sections no 
longer apply to persons deriving their income from 
sources within Puerto Rico” and exemption from United 
States tax on individual income derived from Puerto Rico 
is now treated under Section 116(1) (1) and (2).” Sec- 
tion 116 (INT. REv. CODE) relates to exclusions from tax- 
able income, reading in part “. . . the following items 


17 Int. Rev. Cope § 252(a). 
18 Haussermann v. Burnet, 63 F. 2d 124 (D.C. Cir. 1933). 
1964 Stat. 906 (1950). 


20 Int. Rev. Cope § 251 (d) and 252 (a) as amended by § 221 (a) and (b) of 
Revenue Act of 1950. 


— Rev. Cope § 116(1) (1) and (2) added by § 221(c) of Revenue Act of 
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shall not be included in gross income and shall be exempt 
from taxation under this chapter:” 


The items added by Section 116(1) (1) and (2) read 
as follows: 


“(1) Income from Sources Within Puerto Rico.— 


“(1) Resident of Puerto Rico for entire taxable 
year.—In the case of an individual who is a bona 
fide resident of Puerto Rico during the entire taxable 
year, income derived from sources within Puerto 
Rico (except amounts received for services per- 
formed as an employee of the United States or any 
agency thereof); but such individual shall not be 
allowed as a deduction from his gross income any 
deductions properly allocable to or chargeable 
against amounts excluded from gross income under 
this paragraph. 

“(2) Taxable year of change of residence from 
Puerto Rico.—In the case of an individual citizen 
of the United States, who has been a bona fide resi- 
dent of Puerto Rico for a period of at least two years 
before the date on which he changes his residence 
from Puerto Rico, income derived from sources 
therein (except amounts received for services per- 
formed as an employee of the United States or any 
agency thereof) which is attributable to that part 
of such period of Puerto Rican residence before such 
date; but such individual shall not be allowed as a 
deduction from his gross income any deductions 
properly allocable to or chargeable against amounts 
excluded from gross income under this paragraph.” 


It will be noted that these amendments change the sit- 
uation substantially. A non-resident of Puerto Rico may 
no longer avoid liability for United States tax by deriving 
80% of his income from Puerto Rican sources and meet- 
ing the 50% earned income requirement. Since this was 
almost impossible of accomplishment, however, few if 
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any taxpayers will be affected. On the other hand, the 
onerous requirement that fifty per cent of the income be 
earned income has been removed entirely. This will 
mean that stockholders of Puerto Rican tax exempt cor- 
porations who are so fortunate as to be able to establish 
bona fide residence in Puerto Rico during an entire tax- 
able year will be exempt from the payment of any income 
taxes, either United States or Puerto Rican, on dividends 
declared and paid during that taxable year. Moreover, 
it will apparently be possible for the tax exempt corpora- 
tion to accumulate earnings during several years and pay 
these out as dividends during any one taxable year at the 
convenience of the majority stockholders. This accumu- 
lation of tax free earned surplus is made possible by the 
fact that Section 102 of the Internal Revenue Code gov- 
erning the improper accumulation of earnings applies 
only to income from United States sources” and the 
equivalent section of the Puerto Rico Income Tax Act” 
has been stated to be inapplicable since the accumulation 
of tax exempt earned surplus is contemplated under Sec- 
tions 6 and 7 of the Industrial Tax Exemption Act.” 
Any individual seeking to achieve a status of complete 
tax exemption with respect to earnings derived from 
Puerto Rico should be particularly careful to observe 
strict compliance with all the necessary requisites of the 
applicable Federal and Insular Laws. The interpreta- 
tion, for instance, of the phrase “individual who is a bona 
fide resident of Puerto Rico during the entire taxable 
year” as used in Section 116(1) (1) is of paramount im- 
portance. A careful construction of this and other por- 
tions of Section 116(1) (1) and (2) is beyond the scope 
of this short article. However, it should be noted in 
passing that the term “resident” is a very slippery word 
susceptible of varied interpretations largely dependent 


22 See also Int. Rev. Cope § 231 (c). 

23 Sec. 21 of Act No. 74, approved August 6, 1925, as amended by Act No. 18, 
approved June 3, 1927. , 

24 Informal opinion of Treasurer of Puerto Rico, dated May 11, 1950. 
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upon the context in which it is used. The context in 
which it is used here, plus the word “bona fide” may make 
its meaning closely akin to “domicile,” and require con- 
siderably more than mere physical presence in Puerto 
Rico. 

As mentioned before, the benefits of the tax exemption 
program are by no means confined to those persons who 
at one time or other are able to establish residence in 
Puerto Rico during an entire taxable year. A locally 
organized Puerto Rican corporation or a domestic Sec- 
tion 251 corporation participating in the program may, 
by the observance of certain well defined business prac- 
tices,” confine its income to sources within Puerto Rico 
and thus avoid liability for corporate taxes levied either 
by the United States or by Puerto Rico. The savings thus 
effected (and such savings are by no means inconsiderable 
in view of the present high corporate rates) can be with- 
drawn or put to productive use in a number of ways. 

To start with the least favorable situation, if earnings 
are declared as dividends in the year earned, and paid 
to non-resident stockholders, the dividends are augmented 
by the amount of the corporate tax savings during the 
year, since the earnings are taxed only once and the usual 
double tax on individual income arising from corporate 
earnings is avoided. Also if earnings are allowed to 
accumulate during the entire tax free period, the busi- 
ness can be sold or liquidated for a capital gain, thus pro- 
tecting the non-resident stockholders from double taxa- 
tion and at the same time giving them the advantage of 
the lower capital gain rate. Where the stock of the local 
corporation is held in the same proportion as the stock 
of a United States corporation engaged in the same busi- 
ness, a capital gain can be taken at any time without 
losing control of the local corporation. The stockholders 
of the local corporation need merely sell to the United 


25 For a discussion of the business practices required to restrict income to 
Puerto Rican sources, see Baker, supra note 2, at 455-457. 
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States corporation their stock in the corporation operat- 
ing in Puerto Rico, which may thereafter be operated 
as a wholly owned subsidiary. In such cases, however, 
the future declaration of dividends by the subsidiary is 
complicated by the fact that the parent corporation is 
not eligible for the 85% dividends-received-credits. This 
is because dividends of foreign corporations deriving 
their principal income from sources within Puerto Rico 
and dividends of domestic Section 251 corporations are 
excluded from the benefits of the ‘dividends-received- 
credit provision in the Internal Revenue Code.” How- 
ever, the entire assets including the earned surplus of the 
subsidiary may be transferred to the parent corporation 
tax free by means of a tax exempt transfer in liquida- 
tion.” This, and other attendant advantages of tax free 
liquidations are discussed at considerable length in the 
June 1950 issue of The George Washington Law Re- 
view under “Tax Free Liquidations” at 468-472. 

This by no means exhausts the scope of the benefits 
which the program offers to non-resident investors and 
industrialists. The available benefits depend individ- 
ually upon the needs and requirements of the business and 
the financial and tax status of the investors. No attempt 
can be made within the scope of a short article to cover 
all the possibilities. Two other opportunities, however, 
are worthy of particular mention. 

In times such as these, the heavy tax drain on industry 
makes it particularly difficult to expand a small business 
rapidly with any degree of safety. The Puerto Rican 
program, however, makes it possible to finance a rapidly 
expanding industry primarily from its own earnings and 
without diluting the equity of the original stockholders or 
the incurring of cumbersome bonded indebtedness. Also 
where the earnings of the new enterprise appear at the 
outset to be assured, it will be possible to finance the new 


26 Int. Rev. Cope § 26 (b). 
27 Int. Rev. Cope §112 (b) (6). 
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enterprise on a reasonably thin equity and thus free the 
original invested capital for use elsewhere within a short 
period of time. Where substantial earnings appear to be 
assured the enterprise can be financed largely by loans, 
either through notes or low interest bearing bonds; then 
these obligations can be retired as fast as earnings accu- 
mulate to furnish the necessary replacement capital. 

In short, the Puerto Rican Industrial Tax Exemption 
Program, in a period of heavy taxation offers new or ex- 
panding businesses a very substantial reason for consider- 
ing Puerto Rico as a possible site for the location of new 
plants. At best a considerable period of operation with 
almost complete freedom from taxation is possible; at the 
least, substantial savings are possible which can be with- 
drawn or reinvested. 

Under the present industrial tax exemption statute, full 
exemption from Puerto Rican taxes is provided only up 
through June 30, 1959, and the Act will expire completely 
on June 30, 1962. With the passage of time the period of 


full tax exemption will become shorter and shorter, and 
in consequence less attractive. In view of the proven 
effectiveness of the tax exemption program in bringing 
about the development of new industry in the Island it 
is suggested that the law be amended at an early date to 
lengthen the period of exemption available to new in- 
dustries. 





GOVERNMENT SERVICE AND PRIVATE 
COMPENSATION * 


PAUL G. DEMBLING anno HERBERT E. FORREST 
RESTRICTIONS ON Post-EMPLOYMENT ACTIVITIES 
A 


Prosecution of Claims: Title 5 


The sections discussed supra have dealt with provi- 
sions designed to prevent a conflict of interests during the 
actual period of Government employment. In Section 
99 of Title 5 and Section 284 of Title 18 of the United 
States Code, Congress sought to circumscribe post-em- 
ployment activities which would utilize inside informa- 
tion, knowledge, and influences gained while in the Gov- 
ernment service. 

Section 99 provides: 

It shall not be lawful for any person appointed as an officer, 
clerk, or employee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against the United 
States which was pending in either of said departments while he 
was such officer, clerk, or employee, nor in any manner, nor by 
any means, to aid in the prosecution of any such claim, within 


two years next after he shall have ceased to be such officer, clerk, 
or employee.**® 


Similar regulations governing the prosecution of claims 
within two years after separation from the service have 
been promulgated by the Post Office, Interior, Army, and 
Agriculture Departments, the Alien Property Custodian, 
the Commissioner of Internal Revenue, and the Securities 


116 


and Exchange Commission. 
Immunity from Section 99 granted to Woc’s under the 
Defense Production Act of 1950, supra, has been qualified 
by the presidential order giving effect to this legislation: 
. exemption hereunder shall not extend to the prosecution by 

the appointee, or participation by the appointee in any fashion in 


* Part I of this article appears at 20 Geo. Wasu. L. Rev. 174 (1950). 

115 Rey. Start. § 190 (1875), 5 U.S.C. §99 (1946). ; 

116 Glass v. Ickes, 107 F. 2d 259, 260 note 5 (D.C. Cir. 1939); Wheeler, 
supra note 94, at 338-340. [264] 
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the prosecution, of any claims against the Government growing 
out of any matter with respect to which the appointee was per- 
sonally concerned in his official capacity during his employment 
under this Order, during the period of such employment and the 
further period of two years after the termination of such employ- 
ment.*7 
For an act to be criminal, the penalties to be suffered 
must be provided for in the statute."* Section 99, 
which merely declares the activities therein described as 
“unlawful” is therefore included not in the Criminal 
Code, but in Title 5, entitled “Executive Departments and 
Government Officers and Employees.” It is, however, an 
integral part of the conflict of interest provisions; it is 
enforced through the refusal of courts to aid attorneys 
violating the statute to recover fees from their clients.” 
Because of its position in Title 5, and its reference to 
departments, it has been consistently interpreted as refer- 
ring only to the formal departments represented in the 
President’s cabinet.’ On the other hand, in determining 
when a matter is “pending in either of said departments,” 
the Attorney General has held that the section applies to 
claims pending in any of the departments while the ex- 
employee was in the service of any of the departments. 
By its language, Section 99 prohibits the prosecution 
of only such claims against the United States as were 
pending during the period of employment.” In deter- 
mining what is the prosecution of a claim, a state court 
has held that a mere initial contention or claim does not 
fall within the statute until it is asserted as a defense to a 

117 Exec. Order No. 10182, §201(c), 15 Fep. Rec. 8013 (1950). 

118 United States v. Kinzo Ichiki, 43 F.2d 1007 (S.D.Cal. 1930). 

119 Ludwig v. Ravdure, 25 Ohio App. 293, 157 N.E. 816 (1927), cert. denied 
275 U.S. 545 (1927); Van Metre v. Nunn, 116 Minn. 444, 133 N.W. 1012 
(1912) ; cf. Day v. Gera Mills, 133 Misc. 220, 231 N.Y. Supp. 235 (1928). It 
is also possible the statute may be indirectly enforced through prosecution on a 
conspiracy count, under Rev. Stat. § 5440 (1875), as amended, 18 U.S.C. § 88 
(1946). See Salant, supra note 94, at 64-65. 

12040 Ops. Arry Gen. 183 (1943) (not applicable to members of ae 
rationing and price control boards under Office of Price Administration) ; 
Ops. Atr’y GEN. 168 (1942) (same) ; 25 Ops. Atr’y Gen. 6 (1903) (not AB 
cable to employees of U. S. Civil Service Commission); 18 Ops. Atry GEN. 
161 (1885) (not applicable to assistant attorney for District of Columbia). 


121 20 Ops. Atr'y Gen. 695 (18 
122 Day v. Gera Mills, 133 Misc. 220, 231 N.Y. Supp. 235 (1928). 
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claim by the United States.*** Another state court has 
held, however, that prosecution of claims includes any 
legal activities designed to settle a claim, and is not lim- 
ited to lawsuits before a court or tribunal having jurisdic- 
tion to hear, determine, and make a final disposition of a 
claim.** 

Section 99 relates to both the prosecution of claims and 
aiding or assisting in such prosecution, but not to any other 
activities. Although the section probably is applicable 
to temporary and intermittent personnel,” provided they 
have been employed within a regular department,” there 
would seem to be no reason why exemption from Section 
99 should not be included where exemptions from the 
other conflict of interest statutes have been granted. Since 
it is naturally contemplated that dollar-a-year and WOC 
personnel will resume the active duties of their private 
employment after their tour of duty in the Government 
service has terminated, the same considerations in deter- 
mining whether exemption should be granted are ap- 
plicable. 

B 


Prosecution of Claims: Title 18 


Section 284*" of Title 18, Crimes and Criminal Proce- 
dure, is the only conflict of interest statute included within 
the Criminal Code that circumscribes post-employment 
activities. Originally enacted as Section 19(e) of the 
Contract Settlement Act of 1944,’ and codified as Section 
119° of Title 41, Public Contracts, it now provides: 


Whoever, having been employed in any agency of the United 
States, including commissioned officers assigned to duty in such 


123 Day v. Laguna Land and Water Co., 115 Cal. App. 221, 1 P.2d 448 (1931) 
(filing of tax return for client not a claim against United States; but resistance 
to claim of Bureau of Internal Revenue against client ¢ additional liability is 
within statute). Criticized, Salant supra note 89, at 40-42, 45- 

124 Van Metre v. Nunn, 116 Minn, 444, 133 N.W. 112” (1912) (claim settled 
before government agency). 

125 40 Ops. Atr’y GEN. 289 (1943). 

126 4) Ops. Atr’y Gen. 294 (1943). 

127 18 U.S.C. § 284 (Supp. 1950). 

128 58 Strat. 668, §19(e) (1944), 41 U.S.C 

12958 Stat. 668, §19(e) (1944), 41 U.S.C 
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agency, within two years after the time when such employment 
or service has ceased, prosecutes or acts as counsel, attorney, or 
agent for prosecuting, any claims against the United States in- 
volving any subject matter directly connected with which such 
person was so employed or performed duty, shall be fined . . . 
or imprisoned . . . or both.**° 


In addition to providing penalties, thereby becoming a 
criminal statute in nature, Section 284 differs from the 
other post-employment statute, Section 99 of Title 5, 
supra, in several material respects: 


(1) Section 99 is restricted in its operation to officers, 
clerks, and employees of the cabinet departments; Section 
284 applies to the personnel of all agencies. 

(2) Section 99 prohibits both the prosecution of claims 
against the United States and aiding in such presecu- 
tion; Section 284 speaks only in terms of prosecution. 
Neither statute prohibits such activities as the negotiation 
of contracts. 

(3) Section 99 relates to claims in any of the depart- 
ments during the period of employment; Section 284 is 
broader in that the claim need not have been previously 
pending; but narrower in requiring that the claim must 
have involved subject matter with which the employee 
was directly connected. Since Section 284 is a compara- 
tively recent statute, there have been no decisions defining 
how broad an interpretation is to be given to the phrasing 
“any subject matter with which such person was so em- 
ployed or performed duty.” At least one writer has ar- 
gued vigorously for a narrow construction which would 
limit it to the specific case, contract, or negotiation with 
which the individual was concerned, and against a broad 
interpretation to cover the entire field of his activities.*” 


13018 U.S.C. § 284 (Supp. 1950). 
181 One writer has argued for a strict construction of the statute. Wheeler, 
supra note 94, at 345-348. : 
182 Salant, supra note 94, at 47-58. Cf. testimony of Comptroller General in 
hearings on bill to amend, quoted id. at 53: 
“  . . [the act] would permit anyone who could get out of the Army or 
Navy or Maritime Commission tomorrow to immediately prosecute claims 
against the Government provided that such person had not actually worked 
on that claim when they were in the service—‘you tickle me and I tickle 
you.’ John Jones, sitting there, handling one matter involving thousands or 
2 
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(4) Both statutes establish a two-year period of dis- 
qualification. Under Section 99, the time obviously runs 
from employment in any of the departments. Under Sec- 
tion 284, however, it is not certain whether the two-year 
prohibition extends from the time when the employee ter- 
minated connection with the subject matter, or from the 
time he left the Government service.** 

Undoubtedly sound policy supports the purpose of Sec- 
tion 284 to prohibit fence-jumping on claims against the 
United States and thereby prevent fraud, collusion, the 
improper use of inside knowledge and personal contacts, 
and undue motivation for employees to act with an eye 
to future employment by private claimants. A cogent 
argument may be made, however, against its application 
to dollar-a-year and WOC personnel. Their great utility 
often arises precisely because they alone can handle prob- 
lems of the Government service which are directly con- 
nected with activities of prior private employment, activi- 
ties which they prefer to resume when they leave their 
public posts. Given the proper safeguards preventing op- 
portunities for evil, perhaps they might safely be exempt 
from the provisions of Section 284. 


C 


Conclusions and Trends in the Law of Conflict 
of Interests 


134 


“Rarely,” one writer’ has said, “can one find such a 
multiplicity of enactments governing a single subject 
matter” as those designed to prevent a conflict of interests 
on the part of present and former Government officials 
and employees. Each section is no doubt intended to 


millions of dollars; Bill Smith sitting here, both resign: Jones can handle 
Smith’s matters and Smith can handle Jones’ matters, and that is the law 
today gentlemen, and it is wrong. It is absolutely wrong and Congress 
ought to repeal it for the sake of ordinary decency.” 

(It should be noted that this is not an official decision.) 

133 See id. at 60-62. 

134 Salant, supra note 94, at 10. 
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govern a different phase of the problem, but there is con- 
siderable overlapping, so that one employee may be sub- 
ject to several sections for a single action, and at the same 
time there exist loopholes and insufficient coverage in the 
existing state of the law. The scientific and comprehen- 
sive codification of the law on the subject that another 
writer’ said in 1945 was urgently needed to resolve the 
multiplication of complexities and uncertainties does not 
seem to have been met by recodification of the Criminal 
Code into Title 18, which may be said to be more prop- 
erly a reclassification rather than a new evaluation of the 
provisions. 

The most recent recommendation to revise the present 
law on conflict of interests have come from the Special 
Subcommittee on the Establishment of a Commission on 
Ethics in Government, under Senator Paul H. Douglas 
of Illinois.*** Inter alia, by the proposed amendments 
Title 18 would be extended to include a broader, more 
detailed range of prohibited activities, severer penalties 
would be imposed for violations, exemptions would be 
more closely circumscribed, the coverage of classes of 
personnel would be broadened, and their application to 
post-employment activities would be extended to inde- 
pendent agencies as well as the regular executive depart- 
ments.*” In the spirit in which they are offered, as rec- 
ommendations for thorough study by executive agencies 
and appropriate congressional committees,’ the proposed 
amendments should serve as an excellent basis for revising 
the conflict of interest laws. 

In considering their application to dollar-a-year and 
WoC officers and employees in Government, the ends that 
the statutes are intended to serve should not be obscured. 


135 Wheeler, supra note 94, at 353. 

136 A subcommittee of the Senate Committee on Labor and Public Welfare. 
Its report, entitled “Ethical Standards in Government,” is still in the form of 
a committee print, 82d Cong., Ist Sess. (1951). 

137 Jd, at 42-52, 78, 88. 

188 Jd. at 3, 42. 
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Some seventy years ago the Supreme Court said, in re- 
viewing statutes of similar import: 
The evident purpose of Congress in all this class of enactments 


has been to promote efficiency and integrity in the discharge of 
official duties, and to maintain proper discipline in the public 


service.**° 
It is to be naturally contemplated, and indeed to be de- 
manded, that the usual federal officer or employee sever 
all relations with private activities which may in any way 
influence his activities during his term of service in the 
Government so that his loyalty to his position may be pre- 
served uncorroded. But when the need arises for highly 
qualified technicians and experts to effectuate an emer- 
gency program, and when they are not to be found within 
the ranks of Government and those in private industry are 
unwilling or unable to accept a Government salary, it be- 
comes necessary to solicit the services of personnel to serve 
in a Government capacity while receiving compensation 
from private sources. That their abilities may be prop- 
erly utilized, they must ordinarily be placed in positions 
related in varying degree to their former and future pri- 
vate employment. Thus the hypothesis of the conflict of 
interest laws—of full-time permanent personnel occupy- 
ing Government position and receiving a compensation 
commensurate with their federal service—has no applica- 
tion, and dollar-a-year and Woc employees might well be 
exempt from their operation. Ratione cessante, lex 
cessat. But the perils of favoritism, improper influence, 
and corruption remain. In these special circumstances, 
special rules are required. The proper solution, it is be- 
lieved, lies in the direction of regulating the relationship 
that the appointee shall occupy to his Government posi- 
tion. Where the position is on an administrative and 
policy-making level, it should be completely divorced 
from the office occupied in private life by the employee. 
However, where the position is on a technical, specialized 


189 Fx Parte Curtis, 106 U.S. 371, 373 (1882). 
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level, the employee might safely and properly be placed 
in a position closely connected with his civilian employ- 
ment, provided that the final administrative policy deci- 
sion is made by a completely responsible, disinterested 
official. In the words of the Douglas Subcommittee, 
“The specialists from the industries should be ‘on tap but 
not on top.’” **° Probably the efficacy of the program de- 
pends not so much on statutory law as upon sound admin- 
istrative discretion in the careful selection, supervision, 
and weeding-out of personnel. 


ADMINISTRATIVE REQUIREMENTS IN EMPLOYING 
WOC PERSONNEL 


Recognizing that the appointment of personnel under 
Section 710(b) of the Defense Production Act, supra, 
raises special problems, the President in Executive Order 
10182 directed that delegate agencies exercising author- 


ity under this section shall be guided by the following 
policies: 


(a) So far as possible, operations under the Act shall be car- 
ried on by full-time, salaried employees of the Government, and 
appointments under this authority shall be to advisory or consul- 
tative positions only. 

(b) Appointments to positions other than advisory or consul- 
tative may be made under this order only when the requirements 
of the position are such that the incumbent must personally 
possess outstanding experience and ability not obtainable on a 
full-time, salaried basis. 

(c) In the appointment of personnel and in assignment of their 
duties, the head of the department or agency involved shall take 
steps to avoid, to as great an extent as possible, any conflict be- 
tween the governmental duties and the private interests of such 
personnel,** 


In addition, the President directed that appointments 
shall be supported by written certification by the head of 
the employing agency that: (1) the appointment is neces- 
sary and appropriate to carry out the provisions of the 
Act; (2) the duties of the position require outstanding 


140 82d Cong., Ist Sess. 20 (1951). (Committee print.) 
141 Exec, Order No. 10182 § 102, 15 Fep. Rec. 8013 (1950). 
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experience and ability; (3) the appointee has the expe- 
rience and ability required by the position; and (4) the 
agency head has been unable to obtain a person with the 
necessary qualifications on a full-time salaried basis.’ 

The implementation of these policies requires the de- 
velopment of rules and procedures for their administra- 
tion and enforcement. Perhaps the most explicit regula- 
tions” issued to date are those of the National Production 
Authority, Department of Commerce. In addition to the 
policies enunciated by the President, cited above, the 
Authority has instituted certain other criteria for the em- 
ployment of WOC personnel. 

The requirements of the position must be such that the 
incumbent must personally possess outstanding experience 
and ability not obtainable on a full-time salaried basis. 
If the duties of the proposed employee are of an operat- 
ing, as opposed to an advisory or consultative, nature, ap- 
pointment may be made only after the Secretary of Com- 
merce certifies that the duties require the outstanding ex- 


perience and ability possessed by the proposed appointee, 
and that such experience and ability are not obtainable on 
a full-time salaried basis. 

The position to which appointment is recommended 
must be classified at grade GS-15 ($10,800)*** or above. 
Furthermore, the proposed WOC must have an outside in- 
come in excess of $10,000 per annum.*” This require- 


142 [bid, as amended by Exec. Order No. 10205, 16 Fep. Rec. 419 (1951). 


, ar Adm. Instruction 204-6, NPA ADMINISTRATIVE MANUAL Pt. 2 (May 


144 Td. § 3.035. Several exceptions have been made to this requirement. 


145 Td. § 3.036. Recruiting difficulties are being encountered where employees 
are receiving less than the required minimum so that they are not eligible for 
Wwoc appointment, but will not accept salaried Government employment because 
they will thereby lose their equities in pensions, seniority, etc., built up with 
their companies. A pitfall to be avoided in establishing a minimum private 
salary is that it may be set so high as to restrict employment to executives of 
“big business.” It might also be argued that setting too high a minimum will 
prevent employment of younger men who though highly capable, have not been 
with their companies long enough to receive at least the minimum. However, 
if the Government is to assure itself that appointments are made only from 
among highly qualified personnel then some standards must be established. One 
measure is the salary being received by the individual in private employment, 
and $10,000 per annum would not seem to be an unreasonable minimum. 
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ment invites comparison with the War Production 
Board’s rule during World War II that an applicant 
must “be in receipt of earned income from his current 
non-Governmental employment at a rate of at least 
$5,600 a year.” **° 

Another National Production Authority requirement 
provides that non-Government employment of WOC per- 
sonnel should be of such character as will not prove 
“.. . embarrassing to the Authority or raise questions 
that information gained through official means is being 
utilized for advancement of the person’s or his friends’ 
private interest.” *“ 

During the Second World War, the War Production 
Board prohibited employment on a WOC basis to any per- 
son who (1) was engaged in the practice of law; (2) was 
a member of any of the Board’s Industry Advisory Com- 
mittees; (3) was engaged as, or employed by, a private 
consultant; (4) was engaged in private activities which, 
if carried on by an employee serving on an annual salary 
basis, would violate the provisions of the Hatch Act; 
(5) had within one year prior to his proposed nomina- 
tion for a WOC appointment served any Government 
agency on a regular Government salary basis, changed 
materially his non-Governmental employment, or been 
convicted of monopolistic practices; or (6) was, or had 
been within the preceding year, a paid employee of, or a 
paid consultant to, a trade association.“* The National 
Production Authority has not adopted all of these prohi- 
bitions: it proscribes only the employment on a WOC 
basis of those “persons who are paid representatives of a 


146 WPB Gen’! Adm. Order 2-5 (amended) (Feb. 9, 1945). 
147 Gen’] Adm. Instruction 204-6, supra note 143, § 3.037. 


148 WPB Gen’l Adm. Order 2-5 (amended), § 3.06 (Feb. 9, 1945). Several 
exceptions were made to this policy: In 1942, eight field men of the National 
Retail Farm Equipment Association were employed for 60 days to assist on the 
rural scrap collection program. In 1943, another exception was made by ap- 
pointing Howard Young, President of the American Mining Congress and of 
the American Zinc Institute, to head the WPB Minerals Bureau. McAleer, 
op. cit. supra note 38, at 80. 
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trade association.” *” The interdictions by both organiza- 
tions have been applied to “paid” association executives 
only, since many trade association offices are honorary in 
character, occupied by persons on the payroll of member 
companies. 

The regulations of the National Production Authority 
also provide that “. . . appointments of persons without 
compensation are limited in duration only by the need 
for their services and the availability of qualified per- 
sonnel to serve on a full-time salaried basis.” *° Gener- 
ally, the appointments in the National Production Au- 
thority have averaged, to date, six months.** During 
World War II, the War Production Board limited woc 
appointments to “60 days from the date on which his 
nomination is approved by the Chairman.” ** However, 
extensions were permitted and granted. It is to be noted 
that where it was expected that assignments would extend 
beyond 60 days, War Production Board officials recom- 
mended appointment on a dollar-a-year basis. No such 
distinction between Woc and dollar-a-year personnel ex- 
ists under the Defense Production Act of 1950, discussed 
supra. 

During World War II, dollar-a-year and WOC person- 
nel in the War Production Board were forbidden to re- 
ceive travel or subsistence allowances from their com- 
panies in connection with their Government work. Until 
1942, however, they were permitted the alternative of 
accepting expenses either from the Government or their 
companies. Since company accounts were usually larger, 

149 Gen’] Adm. Instruction 204-6, supra note 143, § 3.039. The Report of the 
subcommittee on Study of Monopoly Power of the Committee on Judiciary, 
under Congressman Emanuel Celler, H.R. Rep. No. 1217, 82d Cong., Ist Sess., 
84 (1951) indicates the employment of trade association representatives by the 
National Production Authority. However, officials of the NPA and the Defense 
Production Administration stated to the writers that trade association officials 
were never directly employed nor used by these agencies. Trade association 
officials were originally on the rolls of the National Security Resources Board, 
but when DPA and NPA were created, these individuals were transferred from 
NSRB along with other transferees. 

180 Ibid, § 304. 


151 Information from NPA Personnel Division. 
152 WPB Gen’l Adm. Order, 2-5 (amended), §4 (Feb. 9, 1945). 
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these officials generally accepted this method of compen- 
sation. The fact that some of these men were living in 
some luxury at the best hotels at their company’s expense 
caused a great deal of critical comment.’** The General 
Counsel of the War Production Board, John Lord 
O’Brian, asserted that there was “serious doubt as to the 
legality of such a practice.” *** Although the statute was 
not explicit, its intent was that the per diem allowance be 
the standard payment to dollar-a-year and WOC personnel 
for maintenance and subsistence and that it must not be 
replaced or supplemented by their companies. This in- 
struction was thereupon issued to incoming War Produc- 
tion Board personnel. 

While no official instructions to this effect, under the 
present emergency program, have come to the attention 
of the writers, sound administrative policy would dictate 
the adoption of a similar rule. 

The report of the subcommittee on Study of Monopoly 
Power noted the employment of practicing attorneys 


“.. despite the precedent which John Lord O'Brian laid 
down in World War II that lawyers working for wartime 
agencies should sever all connections with their individual 


99155 


firms. A similar policy was characterized by the As- 
sistant Attorney General in charge of the Anti-trust Divi- 
sion, Department of Justice, as “highly desirable” at the 
present time.*” 

The employment without compensation of sales execu- 
tives from private companies to staff important defense 
posts was also questioned by the Celler Subcommittee.*” 
Though at least two witnesses at the Hearings of the sub- 
committee characterized sales executives “generally 
speaking” as knowing “most about the general problems 


153 McAleer, op. cit. supra note 38, at 74. 


154 Memorandum, O’Brian to Donald M. Nelson, Mar. 4, 1942, quoted by 
McAleer, op cit. supra note 38 at 74. 


155 Report, supra note 149, at 86. 


156 Hearings, Subcommittee on Study of Monopoly Power of the H.R. Com- 
mittee on the Judiciary, 82d Cong., Ist Sess., 213 (1951). 


157 Report, supra note 149, at 86. 
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of distribution,” *** and frequently good production man- 
agers,’ the subcommittee felt the need for a policy sim- 
ilar to that outlined by Representative Kenneth B. 
Keating: 

I think insofar as it is possible to do the job, it does seem 
to me that sales managers and people who have been in sales 
positions should not be placed in the quasi judicial positions of 
having to decide between a former customer and some others who 
were not customers on matters of discretion like allocations and 
things of that kind. 

While the various agencies apply a general policy of 
refraining from employing Woc’s in positions which 
might embarrass or conflict with the private interests of 
such individuals, no criteria have been established there- 
under. Little consideration has been given to the fact 
that Woc’s have been appointed to head industry divisions 
or subdivisions which exercise control over the industry 
from which the woc’s came. The War Production Board, 
during World War II, adopted its so-called “Branch and 
Section Chief Policy,” thereby prohibiting a dollar-a- 
year man from occupying a position in which he would 
have to make decisions directly affecting his own com- 
pany or its competitors: 

No man shall serve as Chief of a Branch whose previous con- 
nection in private business was in the industry represented by the 
Branch. . . . No man will be appointed Chief of a Section whose 
previous connection was in the particular industry represented 
by the Section.** 

In this respect, the guides established in Section 102 
(b) and (c) of Executive Order 10182, noted supra, are 
not definitive and appear somewhat conflicting. Agen- 
cies are faced with the problem of not appointing a WOC 
whose private interests might conflict with the duties of 


158 Hearings, supra note 156, at 720. Manly Fleischmann, Administrator of 
the National Production Authority, and Defense Production Administrator. 

159 Hearings, supra note 156, at 579. Harold Holman, Assistant Director of 
the Lumber and Wood Products Division of the National Production Authority. 

160 Report, supra note 149, at 86. 

161 Memorandum, G. Lyle Belsley to Keith Funston, May 5, 1942, quoted by 
McAleer, op. cit. supra note 38, at 76. 
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his position and yet to obtain maximum utility of his serv- 
ices. One witness at the Hearings before the Celler Sub- 
committee stated that the Department of Justice interprets 
Section 102 (c) as banning the employment of woc’s as 
bureau or section heads of their own industries.” How- 
ever, the counsel for the Munitions Board took no such 
unequivocal stand regarding the construction of these two 
provisions.“ “The practical construction of the [Ex- 
ecutive] order has been . . . .”** to employ WOC’s in 
such positions. 

As noted above, the regulations governing the employ- 
ment of Woc and dollar-a-year personnel were more re- 
strictive during the War Production Board’s existence 
than at present. Though at least one agency (NPA) has 
issued a policy on WOC employment, there exists no gen- 
eral uniform declaration throughout the Government. It 
is conceded that too strict a policy may hamper and re- 
duce the effectiveness of the program. However, the 
precedents and criteria established by the War Produc- 
tion Board, noted supra, would seem reasonable. 


STATUS OF WOC’s AS GOVERNMENT OFFICERS 
AND EMPLOYEES 


A 
In General 


Generally, individuals serving the Federal Govern- 
ment for a dollar a year or without compensation are 
“officers or employees” of the United States. In a 1917 
decision, wherein was considered the question whether or 
not members of the Advisory Commission to the Council 
of National Defense*® were officers of the United States 
within the meaning of the act fixing a maximum allow- 


162 Hearings, supra note 156, at 192. 

163 Hearings, supra note 156, at 278. 

164 Report, supra note 149, at 87. 

165 39 Strat. 649 (1916), as amended, 50 U.S.C. §§ 1-5 (1946). 
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ance of $5 for actual subsistence expenses, the Comptrol- 
ler of the Treasury stated : 


Your question is answered in the affirmative. The position of 
a member of said advisory commission is expressly created by 
statute and is an office of honor or trust, to which no compensa- 
tion is attached. An incumbent of said office, I think, is clearly 
an officer of the United States within the meaning of the term 
“officer” of the “United States” as used in the legislation limiting 
the actual travel expense of the subsistence of such officers. . . .1°° 


The Comptroller General of the United States held to 
the same effect (a) with respect to WOC members of the 
Tax Simplification Board;*” (b) with respect to WOC 
members of the Board on Discipline and Morale, Veter- 
ans’ Bureau;** and (c) with respect to WOC members of 
the American Battle Monuments Commission.*” On Oc- 
tober 27, 1941, in reply to the question of whether mem- 
bers and alternate members of the National Defense Me- 
diation Board were officers of the United States, the 
Comptroller General stated: 


As the National Defense Mediation Board was created by 
Executive order issued pursuant to authority of law, and as the 
Board is expressly recognized in the appropriation act as an 
agency of the Government, it must be held that each member of 
the Board holds an office of honor or trust and, accordingly, that 
such members are “civilian officials” within the meaning of the 
Standardized Government Travel Regulations and “officers of 
the United States” within the meaning of laws controlling the 
payment of transportation and traveling expenses to officers and 
employees of the United States, except so far as otherwise pro- 
vided in the appropriation act.’ 


Being “officers and employees” of the Federal Govern- 
ment, in the absence of specific exemption they come with- 
in the entire network of statutes, rules, regulations, and 
procedures governing all federal personnel. 


166 23 Comp. Dec. 372, 374-5 (1917). 

167 2 Comp. Gen. 256 (1922). 

168 3 Comp. GEN. 186 (1923). 

169 3 Comp. GEN. 891 (1924). 

17021 Comp. GEN. 377, 381 (1941); 23 Comp. Gen. 753 (1944) (a person 
appointed to serve without compensation as deputy chairman and executive direc- 


tor of the War Manpower Commission without other compensation from the 
United States “is an officer or employee of the United States”). 
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B 
Oath of Office 
Prior to entry on duty, they must execute an oath of 
office and affidavits that they are engaged in no subver- 
sive activity and have no affiliation with such organiza- 
tions, that they will forego the privilege of striking 
against the Government, and that they did not pay nor 
promise to pay anyone to procure their appointment.’” 
Anyone who makes a false affidavit for this purpose is 


subject to a fine of not more than $1000, imprisonment for 
not more than one year, or both. 


C 


Loyalty and Security 
Never before has the Federal Government been more 
concerned about the loyalty of its employees. “The Pres- 
ident and the Congress deem it possible that there are 


171 The U. S. Civil Service Commission has prescribed Standard Form 61, 
revised August 1949, to be used. An agency may, however, obtain the Commis- 
sion’s approval to use a different form containing the same affidavits. The 
pertinent portion of Form 61 is as follows: 
do solemnly swear (or affirm) that— 

A. Oat oF OFFICE 


I will support and defend the Constitution of the United States against all 
enemies, foreign and domestic; that I will bear true faith and allegiance to 
the same; that I take this obligation freely without any mental reservation or 
purpose of evasion; that I will well and faithfully discharge the duties of the 
office on which I am about to enter, SO HELP ME GOD. 

B. AFFIDAVIT AS TO SUBVERSIVE ACTIVITY AND AFFILIATION 


I am not a Communist or Fascist. I do not advocate nor am I a member of 
any organization that advocates the overthrow of the Government of the United 
States by force or violence or other unconstitutional means or seeking by force 
or violence to deny other persons their rights under the Constitution of the 
United States. I do further swear (or affirm) I will not so advocate, nor will 
I become a member of such organization during the period that I am an em- 
ployee of the Federal Government. 

C. AFFIDAVIT AS TO STRIKING AGAINST THE FEDERAL GOVERNMENT 


I am not engaged in any strike against the Government of the United States 
and that I will not so engage while an employee of the Government of the 
United States; that I am not a member of an organization of Government 
employees that asserts the right to strike against the Government of the United 
States, and that I will not, while a Government employee, become a member of 
such an organization. 

D. AFFIDAVIT AS TO PURCHASE AND SALE OF OFFICE 


I have not paid, or offered or promised to pay any money or other thing of 
value to any person, es or corporation for the use of influence to procure .! 
appointment.” The appointee signs this form and it is notarized. See also 3 
Stat. 555 (1912), 3 US.C. §652(6) (1946), and 18 U.S.C. §§ 149, 150, 151 
(1946). 
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present in the service of our Government, employees who 
are disloyal to the country. The President, has, there- 
fore, under Congressional authority, directed that a 
searching investigation be made to ascertain the facts, 
and has directed the appointment of a Loyalty Review 
Board to supervise all inquiries into the loyalty of gov- 
ernment employees, and applicants for employment.” *” 

Accordingly, the President issued Executive Order 
9835 ** to assure: (a) “that persons employed in the Fed- 
eral service be of complete and unswerving loyalty to the 
United States”; (b) that the United States afford “max- 
imum protection . . . against infiltration of disloyal per- 
sons into the ranks of its employees . . . .”; and at the 
same time that (c) there be given equal protection to the 
loyal employees of the United States “from unfounded 
accusations of disloyalty... .” 

Dollar-a-year and WOC personnel are subject to the Loy- 


alty Program by virtue of paragraph 1 of Part I of the 
Order, which states: 


There shall be a loyalty investigation of every person entering 
the civilian employment of any department or agency of the 
executive branch of the Federal Government.?"* (Italics sup- 
plied. ) 


Section 9A of the Hatch Act also provides that: 


It shall be unlawful for any person employed in any capacity by 
any agency of the Federal Government, whose compensation, or 
any part thereof, is paid from funds authorized or appropriated 
by an Act of Congress, to have membership in any political party 
or organization which advocates the overthrow of our constitu- 
tional form of government in the United States.?*® 


The Attorney General has designated certain organi- 
zations as being within the scope of Section 9A of the 


172 Statement of the Loyalty Review Board, Z1 Fep. Pers. Man. 401. For a 
discussion of the operations of this board, see French, The Work of the Loyalty 
Review Board, paper given Oct. 11, 1951, before Annual Conference on Public 
Personnel Administration sponsored by the Civil Service Assembly of the United 
States and Canada. 

173 Exec. Order No. 9835, 12 Fep. Rec. 1935 (1947). 

174 [bid. 

175 18 U.S.C. §61(i) (1946). 
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Hatch Act. He has also designated certain organizations 
in accordance with Executive Order 9835, as organiza- 
tions which seek to alter the form of Government of the 
United States by unconstitutional means.*” 

The Loyalty Review Board has considered the lan- 
guage used in the Executive Order, the Hatch Act, and 
other Congressional acts’ which forbid payment of sal- 
ary Or wages to any person who advocates, or who is a 
member of an organization that advocates, the overthrow 
of the Government by force or violence, and has deter- 
mined that the language from each source has a common 
meaning and that such language should be similarly con- 
strued and applied in the adjudication of cases arising 
under Executive Order 9835." 

Therefore, in accord with the designations of the At- 
torney General, present membership in any of these or- 
ganizations serves as a basis for mandatory removal of 
the employee, or the refusal of employment to the ap- 
plicant. 

Among the other activities of an applicant or employee 
which may be considered in connection with the determi- 
nation of disloyalty may be one or more of the following: 
sabotage, espionage, or attempts or preparations therefor, 
or knowingly associating with spies or saboteurs; treason 
or sedition or advocacy thereof; advocacy of revolution 
or force or violence to alter the constitutional form of 
Government of the United States; intentional, unauthor- 
ized disclosure to any person under circumstances which 
may indicate disloyalty to the United States, of docu- 
ments or information of a confidential or non-public char- 
acter obtained by the person making the disclosure as a 
result of his employment by the Government or prior to 
his employment; and/or performing or attempting to 
perform his duties, or otherwise acting, so as to serve the 


176 For a list of these organizations see App. A., Z1 Fep. Pers. Man. 407. 
177 See Z1 Fep. Pers. Man. 406. 
178 Ibid. 
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interests of another government in preference to the inter- 
ests of the United States.*” 

Enforcement of the Hatch Act was based upon the 
combined authority of the legislative and executive 
branches—the power of Congress over appropriations and 
the organization of the Government, and the authority of 
the President to appoint and dismiss officers and em- 
ployees of the Executive Branch. In the latter connec- 
tion, the following excerpt from the court’s opinion in 
Friedman v. Schwellenbach is pertinent: 

The United States has the right to employ such persons as it 
deems necessary to aid in carrying on the public business. It 
has the right to prescribe the qualifications of its employees and 
to attach conditions to their employment. . . . We are not con- 
cerned here with the question as to whether Friedman was in 


fact disloyal. Under the regulation he could be removed from 
service if the Commission had reasonable doubt as to his loy- 


alty.2#° 

In addition to the Loyalty Program, dollar-a-year and 
woc employees are subject to the National Security Act’ 
when employed in the Department of State, Commerce, 
Justice, Defense, Army, Navy, Air Force, Treasury, 
Atomic Energy Commission, National Security Resour- 
ces Board, or the National Advisory Committee for Aero- 
nautics. The head of each of these departments and 
agencies “may, in his absolute discretion and when 
deemed necessary in the interest of national security, sus- 
pend . . . any civilian officer or employee” *” thereof. 

This Act also provides for the addition of other de- 
partments and agencies as the President may deem neces- 
sary in the best interests of security.*” 

During 1940 and 1941, investigation of dollar-a-year 
nominees before appointment was an accepted practice. 

119 Id., at 405. 

180 159 F.2d 22, 24-25 (1947), cert. denied 330 U.S. 838 (1947). 

181 64 Stat. 476 (1950), 5 U.S.C. §22-1 (Supp. 1950). 

182 [ bid. 


183 Jd, Sec. 3, Exec. Order No. 10237, 16 Fep. Rec. 3627 (1951) extended the 
provisions of the Act to The Panama Canal and the Panama Railroad Company, 
but did not modify the authority conferred upon the Secretary of the Army by 
Exec. Order No. 10101, 15 Fep. Rec. 595 (1950). 
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These investigations were conducted by the Department 
of the Treasury and the Federal Bureau of Investigation. 
When the President delegated the authority to appoint 
dollar-a-year personnel to the heads of the defense agen- 
cies, he required that “each individual dollar-a-year man 
be thoroughly investigated by an investigative agency of 
the Government.” *** He pointed out that such investi- 
gations were made of all national defense employees, and 
there were no grounds for exempting non-salaried per- 
sonnel. Asa matter of fact, the high level responsibilities 
carried by this personnel made an investigation even more 
imperative. 

As distinguished from the investigations of salaried 
personnel by the Civil Service Commission, which em- 
phasized loyalty and personal conduct, the investigations 
of non-salaried personnel placed additional emphasis on 
evidence of business ethics and connections.*” 


D 
Political Activities 


Restrictions on the political activities of federal em- 
ployees came up for the special attention of non-salaried 
personnel in connection with the Hatch Political Activi- 
ties Act of 1939, as amended.*” Although the Act stipu- 
lated that exceptions to its provisions could be made in 
the case of part-time officers or employees, officials and 
legal counsel for the defense and war production agencies, 
the Civil Service Commission consistently held that 
no different treatment should be accorded non-salaried 
personnel.” 

The reasons for this policy are not difficult to ascertain. 


184 Memorandum, the President to the Secretary of the Treasury, October 30, 
1941, quoted by McAleer, of. cit. supra note 38, at 70. 

185 Memorandum, Robert M. Kerr, Special Assistant to Director, Division of 
Personnel Management, to G. Keith Funston, Assistant to Chairman, December 
23, 1943, cited by McAleer, op. cit. supra note 38, at 71. 

186 53 Srat. 1147 (1939) as amended, 5 U.S.C. § 118i (Supp. 1950). 

187 Memorandum, J. Forrester Davison, Office of the General Counsel, to G. 
Keith Funston, Assistant to the Chairman, December 7, 1943, cited by McAleer, 
op. cit. supra note 38, at 72 

3 
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If appointments to key positions in the defense and war 
agencies are made on the basis of political services ren- 
dered, it would seriously damage the effectiveness of 
these agencies and undermine the public confidence in 
their programs. Extensive political activities are usually 
regarded as disqualifying a person from holding a non- 
salaried appointment.’** 

The most widely applicable restrictions on political ac- 
tivity are contained in Section 9(a) of the Act. The pro- 
visions of this section prohibit: (a) using official author- 
ity or influence for the purpose of interfering with an 
election or affecting its results, and (b) taking an active 
part in political management or in political campaigns. 
Candidacy for, or service as, delegate, alternate, or proxy 
in any political convention, or service as an officer or em- 
ployee thereof is prohibited. Attendance merely as a 
spectator is permissable, but the employee must not take 
any part in the convention, and must refrain from any 
public display of partisanship. An employee may attend 
a primary meeting, mass convention, caucus, and the like, 
and may cast his vote on any question presented. He may 
not participate in its deliberations. He is prohibited 
from organizing or conducting a political meeting or 
rally, addressing such a meeting, or taking any part there- 
in except as a spectator. 

An employee may be a member of a political club, but 
it is improper for him to actively organize such a club, 
to serve as an officer, to serve as a member of its commit- 
tees, or to address the club. 

Voluntary contributions, up to $5,000,*° are permitted 
to be made at any time, even after a general election. 

188 A partial exception is noted in the case of Mr. G. E. Carpenter, of Ne- 
braska, a Republican National Committeeman, who was being considered for 
a dollar-a-year appointment as a paper distribution consultant in the War Pro- 
duction Board. Since his position as a member of the Republican National 
Committee made him ineligible for this appointment, Mr. Carpenter resigned 
his post as Committeeman in order to qualify. 

189 Sec, 13 of the Hatch Act, text supra, imposes this limitation. This Sec. 


13 is now 18 U.S.C. §608 (Supp. 1950). For a complete treatment of the 
recodification of this Act see, GeEN. Doc. No. 233, 81st Cong., 2d Sess. (1950). 
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While employees may make contributions, they may not 
solicit, collect, receive, disburse, or otherwise handle con- 
tributions made for any political purpose.” The words 
“for any political purpose” qualify not only the contribu- 
tion but the solicitation." The statutory prohibition ap- 
plies to the receipt of a political contribution as a mere 
agent or messenger for the purpose of turning it over to a 
political organization.” The sending of a circular letter 
by a political committee to federal officers and employees, 
soliciting financial aid, upon which or attached to which 
appear the names of federal officers or employees, is a 
violation of the prohibition on political assessments.” 

It is not permissible for a federal administrative offi- 
cial to furnish a list of his personnel and their addresses 
for the purposes of political solicitation. 

Solicitation by letter or circular addressed to and de- 
livered to an officer or employee of the United States at 
the office or building in which he is employed in the dis- 
charge of his official duties is a solicitation “in a room or 
building” within the meaning of Section 603 of the Crim- 
inal Code.*™ 

An employee or officer subject to the Hatch Act is per- 
mitted to sign petitions,” including nominating petitions, 
as an individual, without reference to his connection with 
the Government, but he may not initiate them, or canvass 
for the signature of others, if such petitions are identified 
with political campaigns or political management. 

Although the Hatch Act reserves to employees and 
officers the right to “express their opinions on all political 
subjects and candidates,” this reservation is subject to the 

190 18 U.S.C. §§ 208-211 (1946). 

191 United States v. Scott, 74 Fed. 213 (1895). 

192 United States v. Dutro, L. W. 1913, Western District of Tennessee (unre- 
ported). Cited at length in Political Activity of Federal Officers and Employees, 
United States Civil Service Commission, Pamphlet 20 (July 1951), at 30. 

193 24 Ops. Atr’y GEN. 133 (1902). 

194 See United States v. Thayer, 209 U.S. 39 (1908). 

195 The First Amendment to the Constitution provides that “Congress shall 
make no law respecting . . . the right . . . to petition the Government for a 


redress of grievances.” U.S. Const. AMEND I. See also 37 Strat. 555 (1912), 
5 U.S.C. § 652 (1946). 
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prohibition that they may not take any active part in 
political management or campaigns. 

An employee may not write for publication any letter 
or article in favor of or against any political party, fac- 
tion, or candidate. Whether or not ownership of stock 
or membership on a board of directors of a corporation 
which publishes a newspaper is a violation of the political 
activity prohibitions depends upon the degree to which 
the individual, by virtue of such ownership or member- 
ship, participates in controlling the editorial policy or 
news management of the publication. 

In addition, employers or officers affected by the Hatch 
Act are forbidden to distribute campaign literature, badg- 
es, or buttons; to participate or organize a political pa- 
rade; or to render any partisan political service at the 
polls. 

Various other political activities are made criminal 
offenses by provisions of this law and others. These are 
enforced by the Department of Justice and provide a 
penalty of a fine of not more than $1000, or imprisonment 
for not more than one year, or both. Among the acts 
made unlawful by these provisions are: intimidating, 
threatening, or coercing voters in federal elections; 
using official authority in interfering with a federal 
election by a person employed in any administrative posi- 
tion by the United States;*” promising federal employ- 
ment, compensation, or any benefit from federal funds in 
return for political activity or support;*” depriving any- 
one of employment, compensation, or any benefit from 
federal relief or work relief funds on account of race, 
creed, color or political activity; soliciting, assessing, 
or receiving subscriptions or contributions for political 
purposes from anyone on federal relief; furnishing, 


196 18 U.S.C. $61 (1946). 
197 Jd. §61(a). 
198 Jd. $61 (b). 
199 Jd, $61(c). 
200 Jd, §61(d). 
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disclosing, or receiving by anyone of lists of persons on 
federal relief for political purposes; using appropri- 
ated federal funds to coerce or interfere with any indi- 
vidual in his right to vote;”” paying or offering to pay 
any person for voting or refraining from voting, or for 
voting for or against any candidate; or soliciting, re- 
ceiving, or accepting payment for one’s vote or for with- 
holding one’s vote.” 

Under Executive Order 9 of 1873, federal officers and 
employees are forbidden to accept or hold any office or 
employment, whether appointive or elective, under any 
state, territorial, or county government or under the char- 
ter or ordinance of any municipal corporation. If they 
do accept or hold such office or employment, which is 
not excepted from this prohibition,” they must relin- 
quish their federal office or position. 

Executive Order 8516 of August 15, 1940 permitted 
federal officers and employees to accept state or local posi- 
tions and offices directly connected with national defense, 
or to hold such positions on the basis of an appointment 
made after the date of the Order. Under this Executive 
Order, the Civil Service Commission has jurisdiction to 
determine whether particular state or local offices are thus 
exempted. The commission makes its determination on 
the basis of the facts in each case.*”* 

By Section 16 of the Hatch Act, the Civil Service Com- 
mission is authorized to promulgate regulations permit- 


201 Jd. § 61(e). 

202 Id. §61(#). 

208 43 Stat. 1073 (1925), 2 U.S.C. $250 (1946). 
204 [bid. 


205 Specific positions have been exempted by Executive Orders. Also, heads 
of certain federal agencies are authorized by specific statutes and Executive 
Orders to employ state and local officers. 

206 In addition, the restriction does not prohibit federal officers and employees 
from holding the following state and local offices: justice of peace; notary 
public; commissioner to take acknowledgments of deeds, of bail, or to admin- 
ister oaths; positions and services on boards of education, school committees, 
public libraries, religious or eleemosynary institutions incorporated or estab- 
lished or sustained by state or municipal authorities; positions in colleges or 
universities as professor, assistant professor, assistant lecturer in an evening 
school, teacher, or instructor; positions as teacher or instructor in schools; 
officers in the militia. C2 Fep. Pers. Man. 15. 
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ting federal officers and employees living in certain mu- 
nicipalities*” to take an active part in local political man- 
agement and political campaigns. Certain restrictions 
are placed on such participation, the primary one being 
that candidates for office must run as independent candi- 


dates and must conduct their campaigns in a non-partisan 
manner. 


E 


Retirement and Compensation for Injury 


Originally, dollar-a-year employees were covered by 
the provisions of the Civil Service Retirement Act.** Out 
of their annual compensation these employees made a 
percentage contribution*” as provided by law. Realizing 
the absurdity of this, the needless record keeping entailed, 
and the eventual return of the contributions anyway,” 
a 1942 Executive Order™ excluded from coverage under 
the Act, officers and employees who serve without com- 
pensation or with a nominal compensation of $12 or less 
per annum. 


Officers and employees of the Federal Government who 
suffer personal injuries in the performance of their official 
duty receive compensation, including medical care, under 
the United States Employees’ Compensation Act of Sep- 
tember 7, 1916, as amended.** More important for em- 
ployees serving without compensation are the medical 


207 Municipalities or political subdivisions in states of Maryland and Virginia 
in immediate vicinity of District of Columbia or those the majority of whose 
voters are employed by the Federal Government. For a list of these see C2 
Fep. Pers. Man. 8. 


208 Organic act 41 Strat. 614 (1920), as amended, was repealed, 56 Srar. 16 
(1942). The present Civil Service Retirement Act is 61 Stat. 307 (1947), as 
amended, 5 U.S.C. § 691 (1950). 

209214 per cent from August 1, 1920 to June 30, 1926; 334 per cent from 
July 1, 1926 to June 30, 1942; 5 per cent from July 1, 1942 to the end of the last 
pay period which began before June 30, 1948; and 6 per cent thereafter. IJbid. 

210 Refund permitted of deductions to an employee separated from service 
(a) before completing 5 years of civilian service prior to January 24, 1942, Ibid; 
(b) before completing 10 years of service, 61 Stat. 521 (1947), 5 U.S.C. § 724 
(1946) ; (c) before completing 20 years of service, or separated between Jan- 
uary 24, 1942 and March 31, 1948, 63 Stat. 170 (1949), 5 U.S.C. 736e (1946). 

211 Exec. Order No. 9154, 7 Fep. Rec. 954 (1942). 

212 39 Srat. 742 (1916), as amended, 5 U.S.C. § 751 (1946). 
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benefits provided by the Act, which is administered by 
the Bureau of Employees’ Compensation, Department of 
Labor.” 

F 


Taxation 


While the Defense Production Act of 1950 provides 
for the employment of persons of outstanding experience 
and ability without compensation, it does allow payment 
for “transportation and not to exceed $15 per diem in 
lieu of subsistence while away from their homes or reg- 
ular places of business pursuant to such appointment.” ™* 
The question arises as to the treatment of these amounts 
for federal income and withholding tax purposes, and 
whether such individuals may deduct as business expenses 
their traveling expenses, including the cost of meals and 
lodging, while rendering service to the Federal Govern- 
ment. 

The Bureau of Internal Revenue held until recently 
that “these specific per diem payments are compensatory 
and constitute gross income under Section 22(a) of the 
Internal Revenue Code, as amended.”** (Italics sup- 
plied.) Inasmuch as per diem constituted “wages” with- 
in the meaning of the Internal Revenue Code,”* these 
payments were subject to the withholding tax provisions. 
However, recently the above ruling was amended and 
per diem payments are no longer considered “compensa- 
tory” and consequently not subject to the withholding pro- 
visions of the Code.” 

Section 23(a)1(A) of the Internal Revenue Code, as 
amended, provides that in computing net income there 
shall be allowed as deductions, among other things, “trav- 
eling expenses (including the entire amount expended for 


1 (1950). Bureau’s regulations under the Act appear in 20 Cope Fep. REss., 
214 64 Star. 819 (1950), U.S.C.A. App. § 2160 (1951). 
215 G.C.M. 23672, 1943 Cum. Butt. 66. 

216 Int. Rev. Cope § 3. 

217 Informal discussion with members of the Chief Counsel’s office, Bureau 
of Internal Revenue. This ruling has not, as yet, been published. 
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meals and lodging) while away from home in the pur- 
suit of a trade or business.” On the other hand, the Code 
provides, in Section 24(a) 1, that in computing net income 
no deduction shall in any case be allowed in respect of 
personal, living, or family expenses, except extraordinary 
medical expenses deductible under Section 23(x). The 
word “home” as used in Section 23(a)1(A), supra, means 
the business location, post, or station of the taxpayer.” 
A taxpayer may not maintain his residence at a location 
where he is not engaged “in a trade or business” and de- 
duct from gross income his living expenses while away 
from such residence.” 

If an individual continues in private employment at his 
original place of business and renders services to the Fed- 
eral Government, his “home,” for federal tax purposes, 
continues to be his original place of business, and any 
traveling expenses, including the cost of meals and lodg- 
ing, incurred in serving the Government while away from 
such “home” will be deductible as business expenses.*” 
For example, if an individual who is engaged in business 
in Philadelphia makes trips to Washington, D. C. to 
render services to a governmental agency, the necessary 
expenses incurred in traveling between these two cities, 
including the cost of meals and lodging while in Wash- 
ington, are deductible as business expenses. 

Where the services rendered to the Federal Govern- 
ment are substantially continuous, these expenses are ac- 
corded the same federal tax treatment, “provided the 
individuals have not severed their connections with the 
private organizations by which they have been employed 
and continue to render active service to such organiza- 
tions.” ** This is so in order to consider Washington as 
not being his “home.” If the individual has severed his 

218 George W. Lindsay v. Commissioner, 34 B.T.A. 840 (1936). 
219 Mort L. Bixler v. Commissioner, 5 B.T.A. 1181 (1927) 1939-2 Cum. 


Butt. 152. 
220 1943 ae BuLL. 66, citing Walter F. Brown v. Commissioner, 13 B.T.A. 
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connection with the organization which he served pre- 
viously, it will be considered that his business location, 
post, or station, and therefore his “home” is at such post 
of duty as is designated by the federal agency which he 
is serving. The amounts expended for meals and lodging 
at such post are not deductible in computing his net in- 
come.” 

The considerations stated above concerning an em- 
ployee’s or officer’s “home” are equally applicable where 
the individual serves outside the continental limits of the 
United States. And, if an individual’s assignment out- 
side the United States is solely for the purpose of doing 
a certain job and is of a temporary nature, his traveling 
expenses, including the cost of meals and lodging, will 
be considered as having been incurred while away from 
“home,” and therefore will be treated as deductible busi- 
ness expenses.””* 

In addition to per diem allowances, individuals ap- 
pointed under the Defense Production Act of 1950 may 
also be allowed transportation expenses while in a travel 
status on official business. ‘These reimbursements for 
transportation constitute gross income for federal income 
tax purposes and the recipients are entitled to deduct the 
amounts actually expended.™ 


CONCLUSION 


The sound administration of a vigorous and vital de- 
fense effort demands the recruitment of men of excep- 
tional ability into the Government. Where possible, fed- 
eral personnel should of course be full-time, permanent 
employees, bound by no ties, owing no obligations, and 
seeking no favors from private organizations. Where 
full-time, permanent employees are not available, the 
Government must look to WOC’s. 

Since WOCc’s occupy an unusual position in Government, 

222 George W. Lindsay v. Commissioner, 34 B.T.A. 840 (1936). 


223 Supra note 215. 
224 U. S. Treas. Reg. 103, § 19.23(a)-2 (1942). 
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they must necessarily be exempt from certain statutes ap- 
plicable to the regular federal employee. 


A recent Congressional subcommittee has stated: 


The subcommittee wishes to take this opportunity publicly to 
commend the woc’s who have served the Government during 
this emergency, often at great personal sacrifice, for their pa- 
triotism, their competence, and their diligence. It has discovered 
no instance where such personnel have conducted themselves 
with other than the utmost selflessness and honesty.?** 

With appropriate legal and administrative safeguards, 
as discussed above, the WOC program may continue to 
utilize the services of persons of outstanding experience 
and ability who can make a substantial contribution to 
the Government. 


225 Report, supra note 149, at 97. 
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EDITORIAL NOTES 


THE GOVERNMENT LOYALTY PROGRAM CASES 


The recent Supreme Court decisions of the “Loyalty Board” cases, 
Bailey v. Richardson,’ and the Joint Anti-Fascist Refugee Committee 
v. McGrath? have been the subject of much speculation and con- 
sequent confusion in an effort to clarify these judicial pronounce- 
ments. When such a situation develops from a ruling of our highest 
court, it is of primary importance to the legal profession that such 
misunderstanding be dissolved. By approaching the problem through 
an examination of existing law, an attempt will be made here to dis- 
cover the present status of the Government’s Loyalty Program. 


Cases Herein Discussed 


On March 21, 1947, the President promulgated Executive Order 
9835,° the execution of which gave rise to the cases to be discussed. 
The Order was designed to prevent disloyal or subversive persons 
from either obtaining or retaining Government employment, thus in- 
suring a loyal and efficient civil service. In Bailey v. Richardson, the 
process,° by which an individual employee is determined to be dis- 
loyal and discharged from Government service, is challenged by an 


employee; whereas in the Joint Anti-Fascist case, the provision® 
under which the Attorney General is directed to designate certain 
organizations as subversive is questioned by organizations so listed. 
The realization that membership in one of the organizations desig- 
nated by the Attorney General is a factor which may be considered in 
determining the individual Government employee’s loyalty, clarifies 
the affinity of the case of the Government employee and the listed 
organization. The following statement summarizes the facts of the 
four cases: Dorothy Bailey received notice that the Civil Service 
Commission had gained information that she had Communist affilia- 
tions and associations. She denied the charge, requested a hearing 
and presented witnesses and evidence, but was not allowed to know 
the identity of her accuser nor given the right to cross-examine. She 
was found ineligible for employment on “reasonable grounds” and 
appealed to the Loyalty Review Board as provided in the Order.” 


1341 U.S. 918 (1951). 
2341 U.S. 123 (1951). 
312 Fed. Reg. 1935 (1947). 
4 Purposes are set forth in the Preamble of the Executive Order, supra note 3. 
5 Supra note 3, Parts I and II. 
6 Supra note 3, Part III, para. 3. 
7 Supra note 3, Part II, para. 3. 
[ 294] 
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Again, her evidence was heard and she was not allowed to confront 
nor cross-examine the informants. Miss Bailey then sought relief in 
the federal district court, which was denied, and this decision affirmed 
upon appeal to the United States Court of Appeals for the District of 
Columbia.* The Supreme Court granted certiorari, the Chief Justice 
announced a per curiam order,’ affirming the judgment of the lower 
court by an equal division of the Court.” Each of the organizations 
in the Joint Anti-Fascist case questions the authority of the Attorney 
General under the Order to include the complaining organizations in 
the list of organizations designated by him as Communist and fur- 
nished by him to the Loyalty Review Board of the United States Civil 
Service Commission and published in the Federal Register. No hear- 
ings were held, no opportunity was afforded the groups to answer. 
The organizations’ cases originated in the district court, where the 
organizations asked declaratory and injunctive relief, alleging irre- 
parable loss and that no adequate remedy was available at law. The 
court granted the motion to dismiss the complaint for its failure to 
state a claim upon which relief could be granted and denied the motion 
for preliminary injunction, and this was affirmed on appeal.” The 
Supreme Court, on certiorari, reversed the dismissal for failure to 
state a cause of action, declaring that an Executive Order requiring 
the designation to be made only after “appropriate . . . determina- 
tion” conferred no power upon the Attorney General to act arbitrarily 
and contrary to uncontroverted material fact.’ 

The organizations and Miss Bailey set forth identical constitutional 
attacks on the Order and Program which contentions will be dis- 
cussed together in a later portion of this article. The organizations, 
in addition, claim irreparable injury by unauthorized and arbitrary 
executive action. Firstly, the standing of the organizations to bring 
these suits will be examined. 


The Justiciable Nature of the Joint Anti-Fascist Case 


The finding by the Court of “standing to sue” must be viewed in 
the light of precedent, to discover whether this can be characterized 
as a unique development in the pattern of justiciability. The Consti-' 
tution extends the judicial power of the federal courts to “cases” or 


8182 F.2d 46 (D.C. Cir. 1950). 

8 Supra note 1. 

10 Mr. Justice Clark took no part in either of the cases under discussion by 
reason of his service as Attorney General when both arose. 

11 International Workers Order v. McGrath, 182 F.2d 368 (D.C. Cir. 1950) ; 
Joint Anti-Fascist Refugee Committee v. Clark, 177 F.2d 79 (D.C. Cir. 1949) ; 
National Council of American Soviet Friendship vy. McGrath, (unreported). 

12 Supra note 2. 
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“controversies” and in determining, whether a particular claim is 


appropriate for judicial determination, the courts must appraise the 
claim using as a guide what has been the business of courts histor- 
ically. The courts in the past, by a process of inclusion and exclusion, 
have drawn a sharp distinction between judicial and political func- 
tions of government.’* The drafters of the Constitution feared, in 
view of the history of English law, the all powerful executive and so 
insisted upon the three coequal branches.” In Marbury v. Madison,” 
the great Chief Justice John Marshall proclaimed the power of the 
Supreme Court to be the final arbiter of constitutionality. In the 
same case, however, the Court was careful to recognize that there 
were certain non-reviewable acts of the President, which it called 
political questions requiring discretion of the executive for which he 
was “. . . accountable only to his country in his political character, 
and to his own conscience.” Thereafter, it became apparent that 
though the judicial power of the Court would be exercised firmly, 
when it was appropriate, the courts would just as firmly abstain from 
interference with the purely executive or legislative powers.* Fur- 
thermore, to invoke the aid of the courts, the dispute must not be 
moot, abstract, or hypothetical, but must be definite and concrete, 
touching the legal rights and relations of the parties and susceptible 
to judicial relief." The following standards were employed as a guide 
in determining the “standing to sue” of the organizations: 


1. There must be an adversary proceeding, in which the petitioner 
is personally affected. In Muskrat v. United States, Congress at- 
tempted to confer jurisdiction upon the courts to hear cases brought 
to test the validity of legislation. The Court refused to take jurisdic- 
tion on the grounds that there was no actual antagonistic assertion 
of rights of one individual against another. In United Public Work- 
ers v. Mitchell,** the petitioner, who had not yet violated the legisla- 
tion, declared a desire to do so in the future, but the Court refused to 
render an advisory opinion where no concrete legal issue was pre- 
sented. It is fundamental that the judicial branch of the Government 
has no power per se to invade the province of other governmental 
departments, by declaring acts of Congress or of an official unconsti- 


18 U, S. Const. Art. III, § 2. 
14 Hayburn’s Case, 2 Dail. 409 (U.S. 1792). 
anu S27 DSWORTH, HISTORY OF ENGLISH LAW 483-492 
t 
16] —— 137 (U.S. 1803). 
17 Jd. at 1 
18 bh gon v. Los Angeles County, 338 U. 3 327 (1948). 
19 Alabama Power Co. v. Ickes, 302 U.S. 464 (1939). 
20219 U.S. 346 (1911). 
21 330 U.S. 75 (1947). 
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tutional. Judicial action is justified only where some direct injury 
has been suffered by or threatened to the party asking relief.” In the 
Joint Anti-Fascist case, the petitioners assert a direct personal inter- 
est in the action of the Government, specifically that the action of the 
Attorney General, in designating them as Communist has resulted in 
public disgrace, difficulty in securing meeting places, the loss of em- 
ployment by individual members resulting in a decrease in member- 
ship, grave economic injury due to the crippling of fund-raising activ- 
ities, and that administrative and judicial proceedings have been in- 
stituted against them as a result of the designation. 

2. There must be an injury to a legal right. The showing of the 
personal interest by the organizations, alone, is not enough to support 
standing to sue, where no statute grants jurisdiction.” Where there 
is no statute extending jurisdiction, in order to allow intervention of 
a federal court, either on constitutional grounds or its inherent equit- 
able powers, the injury to the litigant must be a “wrong which direct- 
ly results in the violation of a legal right.”** 

a. The action challenged must affect a “legal” interest. Government 
action can be challenged if there exists a constitutional, a statutory, 
or a historically protected right. In United States v. Lee,” the Court 
recognized the common law right of a property owner to challenge 
governmental action taking property. A different situation is presented 
in Parker v. Fleming,” where the legal interest was created by statute. 
There, the Court found the petitioners as tenants had standing to chal- 
lenge the Government order granting a certificate of eviction to the 
landlord, since the order substantially and adversely affects the in- 
dividual tenant, even though it did not prohibit or require action by 
the tenant. A sufficient legal interest upon which to base jurisdiction 
was found to exist where legislators set up a right and privilege under 
the Constitution of the United States to have their votes given effect 
and the state court denied the right and privilege.”’ It is not enough 
that damage and injury to the individual has occurred or is threat- 
ened; the individual seeking relief must show invasion or threatened 
invasion of a recognized legal right.”* Is the interest asserted by the 


22 Massachusetts v. Mellon, 262 U.S. 447 (1923). 

23 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937). 

24 Supra note 19, at 479. It is submitted that the Court in adopting this re- 
strictive formula fails to consider the situations wherein a declaratory judgment 
is sought and the cases wherein protection is provided a power, privilege or 
immunity of the party asking relief. 

25106 U.S. 196 (1882). 

26 329 U.S. 531 (1947). See, Yakus v. United States, 321 U.S. 414 (1944); 
Coleman vy. Miller, 307 U.S. 433 (1939). 

27 Coleman v. Miller, supra note 26. 

28 Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 
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organizations, in the Joint Anti-Fascist case protected at common law, 
by a statute, or by the Constitution? Mr. Justice Burton answers 
thus :” 


The touchstone to justiciability is injury to a legally protected 
right and the right of a bona fide charitable organization to carry 
on its work, free from defamatory statements . . . is such a 
right. 
The organizations challenge not only that the governmental action 
effectively crippled the functioning and damaged the reputation of the 
group, but the validity of the regulation authorizing the action, and in 
so challenging set forth injuries which are cognizable as common law 
actions. 

b. The action challenged must directly affect petitioner. One 
affected only incidentally by governmental action has no cause for 
relief. Yet, the courts have long granted relief to individuals injured 
by unlawful or unconstitutional action of the Government though no 
immediate demands were made on the individual seeking to challenge 
the action.** Thus, in Pierce v. Society of Sisters, a private school 
was allowed to enjoin enforcement of a compulsory education statute 
which required parents to send their children to public schools. An 
alien employee, in Truax v. Raich,“ successfully challenged a state 
law, requiring that a majority of employees in any establishment be 
citizens, by a showing that the enforcement of the statute would de- 
prive the alien of his right to work. In Buchanan v. Warley,** a ven- 
dor of property was allowed to attack the constitutionality of a munic- 
ipal ordinance prohibiting the vendor’s proposed alienation of prop- 
erty to a negro, on the ground that the vendor’s property rights were 
directly and necessarily involved. In the case of Terrace v. Thomp- 
son, the Court allowed a property owner, who desired to lease land 
to a Japanese, standing to challenge an anti-alien land law, on the 
grounds that the petitioner was not obliged to risk the forfeiture or 
penalty, imposed by law for violations. Again, in Meyer v. Nebras- 
ka,”* the Court found standing to challenge a statute, which prohibited 
the teaching of foreign languages and thereby the constitutional right 
of the individual to choose and pursue a given legitimate vocation. 
Thus far, the cases indicate that relief will be granted where the con- 
stitutionality of a statute or an act of an official thereunder is ques- 


29 Supra note 2, at 140-1. 

30 Gregoire v. Biddle, 177 F.2d 579 (2d Cir. 1949). 
31 Ex parte Young, 209 U.S. 123 (1908). 

32 268 U.S. 510 (1925). 

33 239 U.S. 33 (1915). 

34245 U.S. 60 (1917). 

35 263 U.S. 197 (1923). 

36 262 U.S. 390 (1923). 
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tioned and that as a legal consequence of the enforcement of such act 
or statute the petitioner’s personal or property rights will be dam- 
aged. It is to be noted at this point that in the above cases, though the 
challenged action made no direct demands on the party seeking relief, 
the action was directed at regulating private rights of the person, 
business, or property. These were conscious regulations, with the 
government or official fully cognizant of the consequences which 
would follow. 

Standing to challenge governmental action has been accorded in 
still another class of cases, wherein the action directly affected legal 
interests of petitioner or furnished a basis for probable judicial pro- 
ceedings against petitioner. Columbia Broadcasting System v. United 
States," is viewed as similar to the Joint Anti-Fascist case. There 
the Federal Communications Commission adopted regulations pre- 
scribing rules, which would govern contractual relations between 
radio stations and networks. If an applicant for a license had entered 
into an affiliation contract, the regulations required the commission 
to reject the application. The same policy was to be employed with 
regard to renewal of licenses. The Supreme Court held the regula- 
tions reviewable, although addressed only to the commission and did 
not command or forbid any action by the network, on the grounds 
that the regulations operated with the force of law and that as a result 
the network was threatened with the wholesale cancellation of its con- 
tracts. Chief Justice Stone disposed of the objection that the regula- 
tion was not directed at the network :** 


It is enough that, by setting the controlling standards for the 
Commission’s action the regulation purport to operate to alter 
and affect adversely appellant’s contractual rights and business 
relations with station owners whose applications for licenses the 
regulations will cause to be rejected and whose licenses the reg- 
ulations may cause to be revoked. 


Mr. Justice Frankfurter, however, characterized the regulation as an 
announcement of policy indicating what the commission intended to 
do at some future time. He failed to see how the hardship could give 
rise to justiciability, when Congress had provided no remedy for irre- 
parable loss. This illustrates the reluctance of the courts to give 
“standing” where the resultant direct injury is obscured by the fact 
that the questioned action operates by means other than a direct de- 
mand upon the petitioner. Subsequent to the Columbia Broadcasting 
case, status was afforded in Stark v. Wickard,” a milk producer, seek- 


37 316 U.S. 407 (1942). 

38 Jd. at 422. 

39 321 U.S. 288 (1944). 
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ing to enjoin the Secretary of Agriculture from putting into operation 
milk marketing regulations which directly affected the producer’s 
business relations though not legally enforceable against the producers. 
The Court found that the producers possessed a legal right created by 
the statute and therefore had a direct personal interest, namely, the 
effect which the regulations had on producer’s business. Though no 
provision was made for judicial review, the Court felt it had a duty to 
determine the limits of statutory grants of authority. In Employer's 
Group of Motor Freight Carriers v. National War Labor Board,” 
where the suit sought to annul or enjoin a “directive order” of the 
board, approving a wage and hour agreement, the court refused relief 
on the grounds that it was not a mandatory order taking or withhold- 
ing property or privileges, but was merely an attempt by the board to 
maintain the status quo, and one which the employer was at liberty 
to disregard. Whatever the effect upon the petitioner no legal injury 
could be said to flow from the order which was at most advisory and 
the correctness of administrative advice not reviewable. In determin- 
ing that relief was not appropriate, the court reviewed the state of 
authorities and classified the situations wherein equitable principles 
authorized review to annul or enjoin illegal administrative action in 
the absence of statutory provision for review: where administrative 
action was directly injurious to legally protected interests of the peti- 
tioner,” or furnished a basis for probable judicial proceedings against 
petitioner.” The court viewed the Columbia Broadcasting® case as an 
additional possibility for review, where mere application of an admin- 
istrative rule threatened injury, but indicated uncertainty by pointing 
out that the case involved interpretation of statutory provisions for 
review. Again, in Oklahoma v. United States Civil Service Commis- 
sion,“ justiciability existed, there being statutory provision for review 
and a statutory right to the funds, where the state challenged the 
withholding of public highway funds by the Federal Government due 
to political activities of the State Highway Commissioner deemed im- 
proper under the Hatch Act. 

How then does the Joint Anti-Fascist case comform to the existing 


40 143 F.2d 145 (D.C. Cir. 1944); cert. denied, 323 U.S. 765 (1944). 

41 Utah Fuel Co. v. National Bituminous Coal Commission, 306 U.S. 56 
(1939) (suit to prevent publication of information alleged confidential) ; Waite 
v. Macy, 246 U.S. 606 (1918) (suit to allow importation of goods which cus- 
toms officials were excluding) ; Stark v. Wickard, supra note 39; United States 
v. Lee, 106 U.S. 196 (1882). 

42 Shields v. Utah Idaho R.R., 305 U.S. 177 (1938) (suit to enjoin prosecu- 
tion under Railway Labor Act for non-compliance with an administrative 
order); Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) (suit to enjoin 
enforcement of orders issued under the National Industrial Recovery Act). 

43 Supra note 37. 

44330 U.S. 127 (1947). 
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concept of judicial relief? Relief has been granted to prevent criminal 
enforcement of an unconstitutional statute, to protect legal rights from 
unauthorized criminal prosecutions, and finally to prevent irreparable 
injury by the mere application of a proposed rule. In all the cases held 
reviewable, the governmental action was a conscious regulation of the 
petitioner’s activities and of immediate legal consequence. The Co- 
lumbia Broadcasting® case went beyond the existing concept of jus- 
ticiability and held action causing irreparable injury reviewable. The 
Joint Anti-Fascist case appears to extend the concept a step further, 
by granting “standing to sue” to one suffering irreparable injury as 
a result of governmental action without regard to the fact that the 
immediate end in view was not regulation of the organizations but in- 
ternal Government security. The Government, in the Joint Anti- 
Fascist case, labeled the designation as nothing more than a step in 
the internal screening program, with no other direct objective and 
consequently of no direct effect on the organizations. The Court, how- 
ever, disagreed with this contention and insisted that it would be un- 
realistic to refuse relief merely because no command or prohibition 
was issued directly to the organizations, and no legal sanctions direct- 
ly imposed. The situation of the organizations is not clearly analogous 
to the situations represented by the Pierce case,“ for the action ques- 
tioned there was an allegedly unconstitutional regulation of personal 
or property rights. Whereas, in the Joint Anti-Fascist case, the Gov- 
ernment action is intended toward a regulation of its internal affairs 
with no conscious attempt to regulate the organizations themselves. 
The standing of the organizations does find support in Stark v. Wick- 
ard,” for there, the orders were directed to the handlers and not the 
petitioners, who were producers. The Court construed the order, 
which fixed a minimum price as mandatory and as such created in the 
producers a legal right to a minimum price. Thus, though the order 
was enforceable only against the handlers, the Court granted judicial 
review to the producers since the challenged action did affect their 
legal right to a minimum price. From this, it would seem that the 
organizations in the Joint Anti-Fascist case are not barred from chal- 
lenging designations simply because the designations were addressed 
to the President and through him to the Loyalty Review Board. A 
distinction is apparent between an action which is “directed at” a 
thing or person and can be classified as almost entirely a matter of 
form and an action “directly affecting” a thing or person, which may 
be classified as a matter of substance. It is only the latter element 


45 Supra note 37. 
46 Supra note 32. 
47 Supra note 39. 
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which is necessary to petitioner’s standing to sue. In line with this 
distinction, additional support can be gained from the Columbia 
Broadcasting case,“ where the regulation was directed to members of 
the commission only, but it nevertheless, directly affected the net- 
works. The order, there promulgated, was on its face and in its prac- 
tical functioning designed to regulate the contractual relationships 
with the networks. The commission knowingly used its rule-making 
powers to control network contracts and the irreparable injury to the 
networks which followed was a direct result of such control. It would 
seem therefore, that the cases set forth constitute authority for the 
proposition that the organizations included in the designation for- 
mulated by the Attorney General have standing to challenge such 
designation wherein its promulgation alone directly causes irreparable 
injury to the organizations. The courts do recognize that one may be 
directly affected and yet not within the group immediately affected 
—the fact of directness being one of degree. When the situation 
presented is not clearly one within the immediately affected group, 
here the individual Government employee whose loyalty the govern- 
ment intends to test by means inter alia of the designation, the courts 
will consider other factors to resolve the issue. One such factor, con- 
sidered by the Court in the Joint Anti-Fascist case, was whether or 
not the organizations would be adequately protected by the individual 
member, whose loyalty was questioned. The fact that the designation 
of the organization as subversive was treated as having the force of 
all the Government’s administrative power behind it and that it could 
not be attacked by the Government employee, as was the case in 
Bailey v. Richardson, was clearly persuasive in determining the di- 
rectness of the designation with regard to the organizations and of 
vital significance in determining whether a justiciable controversy was 
presented. Disregarding the declared purpose of the designation, what 
it actually did to the organizations is the important consideration, and 
this implies recognition of the fact that today the nature of such 
designation all but proscribes the organizations. 

c. Action challenged must be final. Premature exercise of judicial 
power by the courts results only in confusion and unnecessary inter- 
ference with administrative functions. From this, the principle emerges 
that a litigant cannot successfully raise objections to action of the 
Government, until such action comes to rest. Before its completion, it 
is not ripe for judicial review. “Government action is final . 
when at no future time will the impact . . . be more conclusive, def- 
inite, or substantial.” 


48 Supra note 37. : 
49 Footnote, supra note 2 at 154. See United States v. Ferreira, 13 How. 40 
(U.S. 1851). 
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An illustration of the theory of premature judicial intervention be- 
cause of a lack of administrative finality is presented in the United 
States v. Los Angeles & S. L. R. R. case. There the carrier sought 
to enjoin and annul an order of the commission purporting to deter- 


mine the “final value” of its property. The Court in refusing judicial 
review said,” 


The so-called order here complained of is one which does not 
command the carrier to do, or to refrain from doing, anything; 
which does not grant or withhold any authority, privilege, or 
license; which does not extend or abridge any power or facility ; 
which does not subject the carrier to any liability, civil or crim- 
inal; which does not change the carrier’s existing or future status 
or condition; which does not determine any right or obligation. 


The Los Angeles case has been severely criticized on the grounds that 
the Court overlooked the fact that the injury to petitioner’s rights 
occurred presently. The petitioner seeking relief was not challenging 
a threat of administrative action in the future at which time the 
valuation could be attacked, but sought relief from injuries resulting 
from the valuation itself. Significant is the well-founded reliance of 
the Court upon the fact that the valuation could be challenged in a 
later proceeding, whereas in the Joint Anti-Fascist case no comparable 
future relief is available to the organizations. In Parker v. Los 
Angeles County” the Court denied relief against the enforcement of 
a loyalty test, announcing that it would not review constitutional 
issues until a decision was necessary. Previously, in Rochester Tele- 
phone Corp. v. United States the Court declared that resort to the 
courts is wholly premature where the challenged action forbids or 
compels conduct on the part of the party seeking review, but only if 
further administrative action is taken.* But that judicial relief was 
appropriate, where the action consisted of declining to remove com- 
plainant from a statutory command forbidding or compelling con- 
duct.” Mr. Justice Frankfurter, dissenting, in the Columbia Broad- 
casting case was of the opinion that the regulation, therein involved 
did not commit the commission to any definite course of action in the 
future and as such was not a final determination. With this interpre- 
tation, the majority of the Court disagreed, insisting that in substance, 
the regulation was an order and that mere promulgation of the reg- 
ulation alone, without further administrative action operated to affect 

50 273 U.S. 299 (1927). 

51 Id. at 309. 

52 338 U.S. 327 (1949). 


53 307 U.S. 125 (1938). 

54 See Eccles v. Peoples Bank, 333 U.S. 426 (1948); United States v. Los 
Angeles & S.L.R.R., supra note 50. 

55 Lehigh Valley R.R. v. United States, 243 U.S. 412 (1917). 

56 Supra note 37. 
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the “status” of the network’s contracts. It was the signing of the 
contract, which by virtue of the regulations alone, caused the legal 
consequences since once the contract existed the commission adhering 
to the pronounced policy, either denied or refused to renew the license. 
It is important to note that where the action challenged explicitly in- 
volves internal policy decisions, only those actions which are treated 
as having the force of law, regardless of how temporary, can be class- 
ified as reviewable regulations within the strict view of the Columbia 
Broadcasting case." Perhaps, the reasonableness of this view can be 
justified by indicating the difficulty which would be presented, where 
challenged action was merely advice issued and the petitioner ques- 
tioned its correctness alleging irreparable injury as a result, but no 
showing being made that the advice was acted upon. Clearly in such 
a case, the courts would hesitate to declare that there had been a 
direct invasion of a legal right. This restriction of the right to relief 
to only those governmental actions which have final legal effect is the 
only practical solution to the problem, regardless of the alleged in- 
jury, for without such a restriction the courts would not only be inter- 
fering with the management of executive affairs, but practically speak- 
ing could not determine with any degree of accuracy whether the in- 
jury was a direct result of such allegedly incorrect advice. 

Standing exists to challenge governmental action at a preliminary 
stage, where the final action could be challenged only at the expense 
of great hardship to the petitioner. In Shields v. Utah Idaho Gen- 
eral,” the determination created a status which the Court found jus- 
tified judicial review, since the determination subjected the carrier to 
penalties. It is clear then, that the courts consistently refuse to sub- 
stitute the judgment of the court for that of the Government, when it 
is engaged exclusively in the regulation of its internal affairs. Nor 
will the courts intervene to test the correctness of the Government’s 
process of reasoning as distinguished from final action having legal 
significance. Mr. Justice Frankfurter, in the Joint Anti-Fascist case 
indicates that the requirement of finality has its limitations :* 


If the ultimate impact of the challenged action on the petitioner 
is sufficiently probable and not too distant, and if the procedure 
by which that ultimate action may be questioned is too onerous 
or hazardous, “standing” is given to challenge the action at a 
preliminary stage. 


57 Ibid. 

58 Waite v. Macy, 246 U.S. 606 (1918). See Parker v. Lester, 98 F. Supp. 
300 (N.D. Cal. 1951). 

59 Supra note 42. See La Crosse Telephone Corp. v. Wisconsin Employment 
Relations Board, 336 U.S. 18 (1948). 

60 Decatur v. Paulding, 14 Pet. 497 (U.S. 1840). 
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The Government contends that the designation of the Attorney Gen- 
eral has not yet reached a state of finality and is simply advice to the 
President, to aid him in future management of internal affairs. The 
Court, however, interprets the Executive Order, as requiring the 
loyalty boards to treat the Attorney General’s designation as correct, 
and as the finding that the organizations are “subversive” is conclu- 
sive, there exists no lack of finality. No future opportunity is afforded 
the organizations or their members to protect the legal rights injured 
by the designation.” Commencing then, with the proposition enun- 
ciated by the Court in the Rochester case,* that a determination of 
status, regardless of its intended future application, and if it is a final 
determination, is reviewable, it follows that the designation by the At- 
torney General is classifiable as a final determination that the organ- 
izations are subversive. In Utah Fuel Co. v. National Bituminous 
Coal Commission,™ the Court enjoined the publication of confidential 
information which would cause the petitioner to suffer irreparable in- 
jury. In the Joint Anti-Fascist case, the organizations claim irrepar- 
able injury as a result of the promulgation of a defamatory designa- 
tion and that this injury occurs regardless of the future use of the 
designation. Insistence upon finality of Government action is in some 
respects purely a matter of practical judicial limitation, in order to 
avoid needlessly interfering with the executive or legislature. The 
Joint Anti-Fascist case, however, presents no such difficulty, since the 
Attorney General is not now engaged in listing the subversive organ- 
izations, but has completed this part of the loyalty process and the 
court in so acting would not be supervising his reasoning process, but 
judging the final product. This is a final product promulgated with 
the force of law, which is to be treated as a conclusive determination 
that the organizations are subversive and is not subject to future at- 
tack by the Government employee, who is a member of the organiza- 
tion, the organization itself, or the Loyalty Review Board. 

The Internal Security Act of 1950,° (known as the McCarran 
Act), recites the official recognition by the Government of the ex- 
istence of a world-wide Communist movement, which in its origins 
and development and its present practice intends the establishment of 
a Communist totalitarian dictatorship in the world. In view of the 


62“Boards . . . should not enter upon any evidential investigation of the 
nature of any of the organizations identified in the Attorney General’s list, for 
the purpose of attacking, contradicting, or modifying the controlling conclusion 
reached by the Attorney General in such list . . . the Board should permit no 
evidence or argument before it on this point.” Loyalty Review Board, Mem- 
orandum No. 2, March 9, 1948. 
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clear and present danger of such a Communist movement to our 
security, Congress enacted protective legislation, which among other 
things requires all Communist-action and Communist-front organiza- 
tions to register with the Attorney General. When an organization 
petitions the Subversive Activities Board for cancellation of its regis- 
tration or the Attorney General petitions for an order requiring an 
organization to register, public hearings are held, with the parties 
having the right to counsel, the right to offer oral or documentary 
evidence, the right to submit rebuttal evidence and the right to cross- 
examine. The board upon making its determination must issue writ- 
ten findings of fact and the final order is published in the Federal 
Register. The United States Court of Appeals for the District of 
Columbia is provided with power to affirm or set aside the written 
order of the board, but the findings of the board as to fact if supported 
by a preponderance of the evidence shall be conclusive. The Act is of 
importance with reference to organizations designated by the Attorney 
General as Communistic in pursuance of his duties under the Loyalty 
Program, since by virtue of the full and fair hearing accorded Com- 
munistic organizations by the Subversive Activities Board, the organ- 
izations may have had or will have a right to affirmatively establish 
that their purposes are other than Communistic and no real and 
urgent need can be urged as a reason for notice and hearing in con- 
nection with the list supplied by the Attorney General under the 
Loyalty Program. However, it is evident that the class of organiza- 
tions, which are potentially subject to designation by the Attorney 
General, under the Loyalty Program, may not come within the pur- 
view of the McCarran Act and as such have no opportunity to con- 
test the designation. In such a situation, it is patent that these rights 
must be vindicated now or never. The McCarran Act, apart from its 
relation to the Loyalty Program, serves as a consummate illustration 
of the general policy of the Government of preserving the right to 
notice and opportunity to be heard. 

The Court has determined that the organizations’ claim is “appro- 
priate for judicial determination.” The organizations have challenged 
the validity of governmental action defaming them individually, each 
has suffered substantial injury as a direct and immediate consequence 
of the designation. Judicial review of administrative action is not con- 
fined by any inflexible rule, but there must exist a real need for 
judicial relief plus an appropriate case. The need of judicial relief is 
of the utmost importance in the determination of standing to sue, and 
manifested throughout the opinion of the Court is the recognition that 
this need for relief from the consequences of a final designation sup- 
ported by all the Government’s administrative powers was the true 
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gravamen of the organizations’ complaint. Thus, the Court declared 
that the standing to sue of organizations having a legal right to carry 
on their work free of defamatory statements was clear. 


Constitutional Issues Involved 


The organizations and Miss Bailey both raised identical constitu- 
tional objections to the Loyalty Program and while the Court dis- 
posed of the Joint Anti-Fascist case on procedural grounds, members 
of the Court felt compelled to examine the procedure employed in the 
light of the “due process clause” of the Fifth Amendment. The var- 
ious views expressed will be treated in conjunction with the similar 
charge by Miss Bailey.” 

Dorothy Bailey contends that the Program violates the Executive 
Order, that the dismissal violated the Lloyd-La Follette Act, that the 
proscription from Government employment for three years was a bill 
of attainder, that the procedure culminating in her dismissal was a 
violation of the “due process” provision of the Fifth Amendment, and 
finally that a dismissal premised on political activity is an impairment 
of rights of free speech and assembly protected by the First Amend- 
ment. The court of appeals found that Miss Bailey had been accorded 
the “hearing” prescribed by the Executive Order,” and that Miss 
Bailey was not within the protection of the Lloyd-La Follette Act.® 


However, the court agreed that the order barring Miss Bailey from 
the federal service for three years is constitutionally invalid. The 
United States v. Lovett case® clearly held that permanent proscrip- 
tion from Government service is punishment and that punishment can 
be inflicted only upon compliance with the Sixth Amendment.” Since, 
the issue was raised as to the constitutionality of her dismissal under 
the Sixth Amendment, the court states its views on that point.” 


66 Since the Court, per curiam, affirmed the judgment of the lower court, the 
discussion will necessarily be restricted to the written opinion of the United 
States Court of Appeals for the District of Columbia, Prettyman, Circuit Judge, 
supra note 8. 

87 Reliance was placed on the administrative interpretation of the Order, in 
reaching the conclusion that the word “evidence” was not used by the President 
in its jurisprudential sense, but meant “information.” The Order indicated in- 
tent that the names of the informants be kept secret and the specificity of 
charges was a wholly discretionary matter. 

68 37 Stat. 555 (1912), as amended, 62 Start. 354 (1948), 5 U.S.C. § 652 
(Supp. 1950). The Act protects only those, who are in the “classified civil 
service” and the court interpreted this to include those persons who have com- 
petitive status and occupy a position. 

69 328 U.S. 303 (1946). 

70 Mr. Justice Black, concurring, in the organizations’ case, at 143, treats the 
designation as punishment denying that the executive has such authority and 
proclaims the designation a “. . . governmental blacklist possessing almost 
every quality of a bill of attainder.” 

71 Supra note 8 at 57. Though the court, at 55, indicates that hers is a case 
of non-appointment, the court proceeded to treat the issue most favorably for 
the appellant. 
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Permanent proscription is punishment, but the Lovett case” did not 
hold mere dismissal of an executive employee performing purely exec- 
utive duties, as punishment. Both the Myers v. United States case™ 
and the Rathbun Executor v. United States case™ designate such dis- 
missals as executive functions. If, the court reasons, the Lovett case” 
meant to extend its ruling to mere dismissal and require a judicial 
trial there, it would necessarily have overruled all the cases, which 
have designated dismissal of an executive official a matter for the con- 
cern of the Executive branch of the Government alone.”* The court 
therefore, refused to extend the ruling of the Lovett case” on the 
basis of mere conjecture, in view of the long accepted concept that the 
President must have the power to remove employees as incident to 
his power to appoint, if he is to be held responsible for the execution 
of the laws.” 

Dorothy Bailey urges that her dismissal, based on the entertain- 
ment by her of unpopular political views, is an interference with her 
right to free speech and assembly.” Since the formation of the Union, 
public officials have been dismissed because of political beliefs, activ- 
ities, or affiliations, but since efficiency was not served by the con- 
tinuation of this practice, wholesale political dismissals have been 
abandoned. The Constitution, itself, does not limit the executive in 
establishing reasonable standards to be met by Government em- 
ployees, for as the court points out the rights guaranteed by the First 
Amendment do not include a guarantee of Government employment. 
Previously, in United Public Workers v. Mitchell,” the Supreme 
Court upheld a statute prohibiting active participation by Govern- 
ment employees in politics. There the Court set at rest the contention 
that this was interference with freedom of speech, observing that 
fundamental human rights are not absolute and that such a regulation 
of Government employment in the interest of efficiency was valid :* 


For regulation of employees it is not necessary that the act 
regulated be anything more than an act reasonably deemed by 
Congress to interfere with the efficiency of the public service. 


72 Supra note 69. 

73272 U.S. 52 (1926). 

74295 U.S. 602 (1935). 

7 Supra note 69. 

76 United Public Workers v. Mitchell, supra note 21; Shurtleff v. United 
States, 189 U.S. 311 (1903); Parsons v. United States, 167 U.S. 324 (1897). 

77 Supra note 69. 

78 U.S. Const. Art. II, §§ 2, s. 

79 See Judge Edgerton’s opinion in the Joint Anti-Fascist case, supra note 11, 
at 87, wherein a like contention is supported by him, characterizing the designa- 
tion as a restriction on the Committee’s freedom of speech and assembly. 

80 Supra note 21. 

81 Jd. at 101. 
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Government employment may be conditioned by various restrictions, 
which would not be valid if imposed on ordinary vocations, wherein 
an individual right is involved.” Again, in American Communications 
Association v. Douds,™ the claim was made that the First Amendment 
had been violated, where Congress denied the aid of the National 
Labor Relations Board to labor unions, unless the officers filed non- 
communist affidavits. The Court found the restriction on political 
freedom constitutionally justified since there existed a reasonable rela- 
tion between the withdrawal of the privilege and the evil designed to 
be reached, namely the obstruction of commerce. The reasoning of 
the Douds case™ is equally applicable in the Loyalty cases. The “clear 
and present danger” doctrine is not a helpful guide in these cases, 
since the Program was not initiated to regulate political beliefs, but 
to insure against the infiltration of disloyal persons into Government 
service. It would seem that the Program bears a reasonable relation 
to the elimination of the security problem and this is all that is neces- 
sary. Miss Bailey is free to engage in whatever political activity or 
affliation she chooses and to pursue her vocation wherever she wishes 
but this does not include the right to employment by any particular 
employer. 

Miss Bailey’s dismissal was based on the judgment of the executive 
officials that “reasonable grounds” exist for belief that Miss Bailey is 
disloyal to the Government of the United States. No argument was 
made that a classification of loyal or disloyal was an improper one or 
that an employee in fact disloyal should not be removed. The charge 
of discrimination comes to this: That mere belief by the executive is 
not sufficient for valid removal and that such dismissal should be re- 
viewable by the courts to determine whether or not the dismissal was 
reasonable. The Court found it unreasonable to suggest that the Pres- 
ident must continue to employ an individual, whose loyalty was ques- 
tionable and indicated that the President would be within his power 
if Government employment were limited to include only those whose 
loyalty could be said to be beyond a shadow of suspicion. Mere belief 
of disloyalty, in the minds of executive officials based on an executive 
determination of reasonable grounds would be a valid basis for re- 
moval. This proposition emerges as a reasonable consequence of plac- 
ing upon the executive, the responsibility for the conduct of executive 
functions. The judiciary has no power to assume responsibility for 
the activities of the employees and therefore, what is reasonable in the 


82 Cummings v.’ Missouri, 4 Wall. 277 (U.S. 1866); Ex parte Garland, 4 
Wall. 333 (U.S. 1866). 


83 339 U.S. 382 (1950). 
84 Ibid. 
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mind of the executive cannot be judged by what is reasonable in the 
mind of the judiciary. Never before has it been contended that “due 
process” entitled a Government administrative employee to a quasi- 
judicial hearing before dismissal. The employee holds his position, in 
the absence of statutory limitation, at the will of the appointing au- 
thority. No one has a constitutional right to a Government position, 
nor is it property or a contract within constitutional protection.” 
There being no fundamental right involved, the Fifth Amendment 
does not restrict the President’s discretionary powers and constitu- 
tionally, there remains only the confidence of the appointing authority 
as a criterion for retention or removal of subordinate employees. Miss 
Bailey, however, contended that removal for disloyalty, being akin to 
conviction was an exception to the general rule governing dismissal, 
that though the executive had the power to remove her, it had no 
power to label her as disloyal. This contention was found untenable. 
It would seem that the Government’s power of removal must be re- 
garded as including the privilege to label as disloyal. The privilege of 
the Government to express distinctly the reasons for the dismissal 
originates in the accepted standard that once the Government acts it 
must do so in a reasonable manner with its judgment made only after 
a careful consideration of all the facts involved. Is it not more desir- 
able that the Government have the privilege to publicly disclose the 
reasonable basis for its action rather than conduct its affairs behind a 
veil of secrecy? It follows from this that the privilege to label as dis- 
loyal is incidental to the power to dismiss. There being no constitu- 
tional right to the office and the executive having acted within the 
scope of its authority in dismissing her, the fact that she was injured 
gives her no right to redress. Hardship does not give rise to con- 
stitutional rights.** Denial of a quasi-judicial hearing in Miss Bailey’s 


85 Rathbun v. United States, supra note 74; Myers v. United States, 272 U.S. 
52 (1926); Taylor v. Beckham, 178 U.S. 548 (1900); Butler v. Common- 
wealth, 10 How. 402 (U.S. 1850). 

86 Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682 (1949); 
Gregorie v. Biddle, 177 F.2d 579 (2d Cir. 1949) ; Cooper v. O’Connor, 99 F.2d 
135 (D.C. Cir. 1938). 

87 But see the concurring opinion of Mr. Justice Douglas in the Joint Anti- 
Fascist case, supra note 2, at 174-183 wherein he considers Miss Bailey as on 
trial for her reputation, job and professional standing. He points to Dorothy 
Bailey as an illustration of how perilous a departure from the constitutional 
protection of a full and fair trial can be. Miss Bailey was charged with being 
a Communist and the Review Board’s case against her was founded on informa- 
tion certified to the Board by the Federal Bureau of Investigation as reliable. 
Counsel for Dorothy Bailey was refused the names of the informants. Thus, 
Mr. Justice Douglas states at 180, “The Loyalty Board convicts on evidence 
which it cannot even appraise. . . . His [the informant] name, his reputation, 
his prejudices, his animosities, his trustworthiness are unknown both to the 
judge and to the accused. The accused has no opportunity to show that the 
witness lied or was prejudiced or venal. Without knowing who her accusers 
are she has no way of defending. She has nothing to offer except her own word 
and the character testimony of her friends.” 
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case, was a factor considered by members of the Court in examining 
the applicability of the “due process” clause to the Joint Anti-Fascist 
case. Mr. Justice Burton observed carefully that the Executive Order 
did not authorize or direct the Attorney General to act in an arbitrary 
or capricious manner. The Order requires the designation to be made 
only after an “appropriate . . . determination,” which is necessarily 
the result of a process of reasoning and not an arbitrary fiat contrary 
to fact. Since, the purpose of the Order is not only to protect the 
United States against disloyal employees, but to protect also loyal 
employees against accusations of disloyalty, it seems only fair to in- 
sist that the designation, which is to be used as evidence of loyalty 
or disloyalty, be furnished only after reasonable grounds indicate its 
validity. Mr. Justice Frankfurter characterizes the procedure by 
which the designation was made as so completely devoid of funda- 
mental fairness as to offend the Fifth Amendment, but notes that 
“. . . due process cannot be imprisoned within the treacherous limits 
of any formula.”® In determining whether the rudiments of fair play 
have been observed consideration must be given to the nature of the 
interest involved, the manner in which it was affected, the reasons 
for the action, and the available alternatives. The injury to the in- 
dividual’s interest must be balanced against the public’s interest in 
national security. Fair hearings have been accorded where Congress 
has entrusted the rights it has created to administrative agencies,” 
even where the Government is free to disburse or withhold benefits, 
hearings have been provided and dispensed with only in the face of 
some grave national emergency,” and only in those cases where the 
determinations of the administrative officers rest on considerations 
identical to those upon which the legislature itself could have acted 
summarily have notice and opportunity to be heard been denied.” 
Mr. Justice Frankfurter concludes, without voicing an opinion as to 
whether the Constitution makes notice and hearing essential here,” 
that the Executive Order admits “. . . an administrative procedure, 
however informal, which would incorporate the essentials of due 


88 Supra note 2, at 162. 


89 Federal Reserve System v. Agnew, 329 U.S. 441 (1947); Stark v. Wick- 
ard, supra note 39; Norwegian Nitrogen Products Co. v. United States, 288 
U.S. 294 (1933). 


90 Wong Yang Sung v. McGrath, 339 U.S. 33 (1950); Knauff v. Shaugh- 
nessy, 338 U.S. 537 (1950). 


91 Bi-Metallic Investment Co. v. State Board of Equalization of Colorado, 
239 U.S. 441 (1915). 


92 Mr. Justice Black, at 143: “Assuming, though I deny, that the Constitu- 
tion permits the executive officially to determine, list and publicize individuals 
and groups as traitors and public enemies, I agree with Mr. Justice Frank- 
furter, that the Due Process clause of the Fifth Amendment would bar such 
condemnation without notice and a fair hearing.” 
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process.”** The court of appeals in the Bailey case, declared that Miss 
Bailey, having no right involved was not entitled to a full hearing, but 
regardless of no constitutional right to a trial, the court expressed the 
belief that the hearing accorded satisfied the requirements of due 
process. 


Conclusion 


This has been an attempt to clarify the present status of the Loyalty 
Program. It seems clear that the Court has added to the existing 
concept of justiciability, namely that one suffering irreparable injury 
as a result of a final governmental determination, regardless of the 
aim or purpose of the Government in so acting or that the Govern- 
ment is engaged solely in performance of its internal functions, pre- 
sents a claim “appropriate for judicial determination.” The whole 
tenor of the Court’s opinion evidences the disfavor with which it re- 
gards arbitrary or capricious action by the Government. Admittedly, 
when the Government acts, it should do so in a reasonable manner, 
but it is submitted that assistance from one branch of the Govern- 
ment to another by way of advice or information, to serve as a guide, 
when not binding on the receiver can invade no legal right and is in 
no danger of judicial interference or scrutiny. A designation of organ- 
izations as subversive, if treated as advice only, even though erroneous 
cannot be reviewed by the courts until it results in the denial or in- 
vasion of a legal right. The decisive factor governing the Court’s 
decision was the fact that the designation in the Joint Anti-Fascist 
case was not merely advice, but was supported by the full force of the 
Government’s administrative powers. The defamatory character of 
the designation, itself, in the Joint Anti-Fascist case was not enough 
to constitute a justiciable claim, the further finding by the Court that 
the defamation resulted in serious economic consequences, all but 
permanently proscribing the organizations was of vital significance. 
The need for relief was great and the injury to the organizations 
irreparable. The individual Government employee has no right to 
Government employment and can never challenge the correctness of 
the designation in view of the requirement that before challenge a 
right must be denied. In spite of the contention presented in the 
Joint Anti-Fascist case that an employee might be a member of a 
designated organization and be pronounced loyal, the Court neverthe- 
less correctly concluded that as to the organizations the designation 
was a final action invading legal rights. The Executive Order, as 


93 Supra note 2 at 172. 
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construed by the Court does not preclude the requirement of a “fair 
hearing” in the organizations’ case. Since no argument was presented 
to the Court indicating that the granting of a hearing to the organ- 
izations would be impractical or contrary to the public interest, it 
seems reasonable to assume that the Program will not be crippled by 
the requirement of a hearing. The denial of a “full hearing” in Miss 
Bailey’s case, while granting one to the organizations appears some- 
what startling at first glance. However, in the case of the individual 
Government employee, the executive should not be faced with the 
dilemma of revealing his sources of information or retaining in the 
Government service an individual whose loyalty is questionable. To in- 
sist on a hearing in the case of the individual would clearly be an un- 
warranted interference with the executive in the internal manage- 
ment of his affairs, since the executive should be able to remove any 
employee in whom he has not the utmost faith. The employee, on the 
other hand, can be said to take his Government position with knowl- 
edge that any action on his part, which creates a doubt in the mind 
of the executive, may be reasonable grounds for removal. The injury 
to the individual employee is obviously outweighed when balanced 
against the great public interest in national security. The problems of 
security are real and the Government must not be paralyzed in deal- 
ing with the problem, yet the safeguards to individual freedom as a 
whole must not be sacrificed in the process. By insistence on a fair 
hearing in the Joint Anti-Fascist case, the hardship done the individ- 
ual may well be eliminated by affording the designated organizations 
an opportunity to establish affirmatively that its activities are not 
subversive. It must be kept in mind, however, that the requirements 
of due process are flexible, varying with the particular situation and 
the importance of the public interest involved. The Court has in- 
terpreted the Executive Order as pointing to a reasonable designa- 
tion made after examination of all material facts, but just what this 
includes remains uncertain. It would be folly to attempt to predict 
what due process demands in this situation beyond reiterating the 
clear command that whatever procedure employed it must be reason- 
able in relation to the circumstances. The Court has expressly refused 
to reach the validity of the Loyalty Program or the effect of the 
Attorney General’s acts in preparing and disseminating a comparable 
list, where such acts are within the authority granted by the Executive 
Order, and all that can be said at present is that the Loyalty Program, 
itself, remains intact. 
B. E. REarpon, 
R. S. Hope. 
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Tue Tax Penatty, THE Tax ADVISER AND REASONABLE CAUSE 
Background 


The question of when a penalty will be imposed under Section 
291 (a) of the Internal Revenue Code’ for a delinquent filing of a 
tax return has recently occasioned much speculation and interest. 
Particularly has this interest been aroused in both attorneys and ac- 
countants when the delinquent filing resulted from professional ad- 
vice. One writer has attempted to make the generalization that reli- 
ance on a certified public accountant would be sufficient to relieve the 
taxpayer of the penalty.? The legal writers have indicated that reli- 
ance on an attorney should be reasonable cause to relieve from the 
. penalty.® 

The problem arises from the wording of Section 291 (a) of the 
Internal Revenue Code.‘ This section provides for a penalty, not tv 
exceed 25%, in case of failure to make and file a required return 
within the time prescribed by law, unless it is shown that such failure 
is due to reasonable cause. What constitutes such reasonable cause is 
the nub of the problem. Attorneys have been perplexed by the seem- 
ing inconsistencies in the application of the statutory penalty. Re- 
cently, the Tax Court in two decisions,’ that appear to be in conflict, 
imposed the penalty on one taxpayer and lifted it for the other. Both 
had consulted practising accountants who kept the books of the tax- 
payer and prepared the tax returns. To further confuse the picture 
for the taxpayer, the tax consultant was a certified public accountant 
where the penalty was imposed; and the consultant was a practising 
accountant where it was not. It would be worthwhile to examine a 
few of the more important decisions on this point to determine the 
factors that influenced the court in deciding where professional advice 
constituted reasonable cause. 


1Int. Rev. Cope § 291 (a). “In case of any failure to make and file return 
required by this title, within the time prescribed by law or prescribed by the 
Commissioner in pursuance of law, unless it is shown that such failure is due 
to reasonable cause and not due to wilful neglect, there shall be added to the 
tax: 5 per centum if the failure is not for more than thirty days with an addi- 
tional 5 per centum for each additional thirty days or fraction thereof during 
which such failure continues, not exceeding 25 per centum in the ag- 
gregate.. . .” 


2 Lewis, What is Competent Tax Advice?, 28 Taxes 33 (1950). 
830 Nes. L. Butt. 124 (1951); 64 Harv. L. Rev. 345 (1950). 
4 Supra note 1. 


5 Simone Corporation, 10 CCH 1951 TC Mem. Dec. 110 (penalty imposed) ; 
Electroline Sales, 10 CCH 1951 TC Mem. Dec. 113 (penalty lifted). 
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The Decisions—W hat Do They Hold? 
(a) Penalty Imposed 


In Hermax Co. v. Commissioner,® a case often referred to by the 
courts, the question of whether ordinary business care and prudence 
had been exercised by the taxpayer’ so as to relieve from the penalty 
was resolved against the taxpayer. The court found that the taxpayer 
was an intelligent man; there was no reason to believe that the pub- 
lic accountant had “expert knowledge” of federal tax laws;*° and ex- 
amination of the tax return of the taxpayer by an internal revenue 
agent was not material, as the return did not disclose facts by which 
the particular tax status of the taxpayer could be established. Like- 
wise the court held® that a plea of reliance on an accountant without 
any additional factors amounted to a plea of ignorance of the law, or 


to reliance upon an agent to whom insufficient information was dis- 
closed.” 


In a recent important case the penalty was imposed where the tax- 
payer had both professional assistance and an examination by an in- 
ternal revenue agent." Similarly the court imposed the penalty where 
the taxpayer made inquiry at the Office of the Collector of Internal 
Revenue.” Also where the taxpayer was a national banking institu- 
tion the advice of its attorney not to file a tax return until a complete 


611 T.C. 442 (1948), aff'd 175 F.2d 776 (3d Cir. 1949). 

7U.S. Treas. Reg. 103, § 29.291-1 (1939) defines reasonable cause as ordinary 
business care and prudence. 

8 The accountant held a U.S. Treasury Card entitling him to practice before 
the U.S. Treasury Department, the requirements for which are: (1) good char- 
acter, (2) adequate education, and (3) knowledge of laws and regulations per- 
taining to tax matters. If the accountant is not a certified public accountant he 
must pass an examination in accounting and income tax laws. Treas. Dept. 
Circular No. 230. 

® Tarbox, 6 T.C. 35 (1946). 

10 Similarly in Burton-Swartz Land Corp., 10 CCH 1951 TC Mem. Dec. 92; 
Simone Corporation, 10 CCH 1951 TC Mem. Dec. 113; L. W. Tilden Inc., 
9 CCH 1950 TC Mem. Dec. 219; Owen-Fields Importing Co. 9 CCH 1950 
TC Mem. Dec. 1030; 1040 Springfield Ave. Corp., 8 CCH 1949 TC Mem. Dec. 
246; Malcolm Clifton Davenport, 6 T.C. 62 (1946); and Eagle Piece Dye 
Works, 10 B.T.A. 1360 (1928). 

11 Genesee Valley Gas v. Commissioner, 180 F.2d 41 (D.C. Cir. 1950). The 
taxpayer made out the tax return initially, and had it reviewed and approved 
by a tax attorney. Subsequently the returns were made without professional 
assistance, although they were examined by an internal revenue agent twice 
without discovering the error. The court imposed the penalty on the grounds 
that (1) the corporate officers were intelligent enough to consult the Internal 
Revenue Act when making their tax return and subsequent review and approval 
by a tax attorney does not convert their action into reasonable cause, and (2) 
examination by the internal revenue agent went only to the amount of income 
reported and not to the failure to file any other return which the law might 
require. 

12 Lawrence Block Co., 12 T.C. 366 (1949). The court stated that the record 
did not show that the person consulted could properly advise, or had such 
knowledge of the taxpayer’s business as would enable him to give reliable 
advice. 


5 
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return was possible did not constitute an excuse.* Where the tax- 
payer pleaded ignorance of the attorney as to the statutory time 
limit ;** and where the delinquent tax return was filed under protest, 
the excuse being that the taxpayer’s attorney did not believe that the 
return was necessary,” the penalty was imposed. 


(b) Where Relief Has Been Granted 


Probably the first case to determine that reliance on the advice of 
reputable counsel constitutes reasonable cause is the Dayton Bronze 
Bearing Co.** The court stated that reliance alone was not a sufficient 
ground to excuse failure to file; but, that in this case the advice given 
was not surprising in view of the court decisions. There appeared, 
therefore, to be an honest mistake. 

In recent years both the Tax Court and the courts of appeal have 
handed down significant decisions on this point. Where the Tax 
Court found that there was a protest statement filed with the delin- 
quent return setting forth in good faith reasons on advice of counsel 
why the taxpayer appeared to be exempt from taxation, this consti- 
tuted reasonable cause.** 

The courts of appeal, at about the same time,** in two notable deci- 
sions, t.e., Hatfried Inc. v. Commissioner,’® and Orient Investment & 
Finance Co. v. Commissioner,*° have been establishing a series of 
criteria which they apply to the facts of the particular case. In the 
Hatfried case, the court, in reversing the Tax Court, found that while 
in the first instance reasonable cause is a question of fact for Tax 
Court determination, there must be a basis in the evidence for the 
facts as found. They stressed the following factors as grounds for 
relief from the penalty: (1) the advice was given by a certified public 
accountant who was familiar with all the facts, (2) the statement of 
the taxpayer was made in reliance on that advice, and (3) this case 
could be distinguished from the Tarbox case** on the grounds of an 
adequate tax return resulting from full disclosure by the taxpayer to 
his adviser. 


13 Estate of Charles Curie, 4 T.C. 1175 (1945). An institution of this char- 
acter cannot avoid the burden of filing by placing the duty upon an agent. 

14 Cronin’s Estate v. Commissioner, 164 F.2d 561 (6th Cir. 1947). 

15 137 F.2d 731 (4th Cir. 1943). 

16 Dayton Bronze Bearing Co. v. Gilligan, 281 F. 709 (6th Cir. 1922). 

17 The C. R. Lindback Foundation v. Commissioner, 4 T.C. 652 (1945), aff'd 
per curiam 150 F.2d 986 (3rd Cir. 1945). Similarly in subsequent decisions the 
criteria of good faith and the apparent logic or reasonableness of the adviser’s 
conclusion, even if mistaken, have been applied by the Tax Court. Brooklyn & 
Richmond Ferry Co., 9 T.C. 865 (1947); and Safety Tube Corp., 8 T.C. 757 
(1947). 

18 1947, 1948. 

19 162 F.2d 628 (3rd Cir. 1947). 

20 166 F.2d 601 (D.C. Cir. 1948). 

21 Supra note 9. 
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In the Orient Investment case, the court found reasonable cause 
could be found when the following factors were present: (1) taxpayer 
a man of little education, who had no knowledge of any requirement 
of the tax laws; (2) accountants were reputable and licensed and the 
taxpayer had complete confidence in them; (3) accountants had be- 
fore them at all times all of the records of the company; and (4) sev- 
eral years prior to the litigation an official examination of the tax- 
payer’s books was made by an internal revenue agent who failed to 
make any mention of the need for taxpayer to file an additional tax 
form. Factors numbered two and three are the same as those given 
by the court in the Hatfried case. 

The Tax Court, in a very recent decision,”* has seemingly adopted 
the criteria of the courts of appeal without stating that it was making 
such an adoption, or that it was overruling, modifying, or distinguish- 
ing any of its prior decisions.** 

A recent decision of The United States Court of Appeals for the 
Second Circuit, Haywood Lumber & Mining Co. v. Commissioner,** 
is probably the first time that any court has stated that it was reversing 
a prior decision involving imposition of such a penalty. In 1932 that 
court held that a taxpayer suffers the consequences of the failure of 
his agent to file.2> In the Haywood case, the same court states that 
the selection of a competent tax expert to whom all the necessary in- 
formation is disclosed will relieve from the penalty; and that further 
reflection convinces the court that its earlier proposition was unsound. 


Legal Principles Being Evolved by These Decisions 


At the outset it should be stated that the burden of proving rea- 
sonable cause has been, and still is, on the taxpayer.2* The question 
of what constitutes such reasonable cause remains, in the light of the 


22 Reliance Factoring Corp., 15 T.C. 604 (1950). 


23 The court considered as satisfying the requirements of reasonable cause, 
(1) qualifications of the adviser, (2) education of the taxpayer and his familiar- 
ity with the tax laws, (3) taxpayer's reliance and confidence in the adviser, and 
(4) full disclosure to the adviser of all of taxpayer’s business affairs. The Tax 
Court in more recent memorandum opinions (Plastic Parts Development Corp., 
10 CCH 1951 TC Mem. Dec. 584; and Watkins Patents Inc., 9 CCH 1950 TC 
Mem. Dec. 1106) has affirmed the Reliance decision (15 T.C. 604 (1950)). In 
Plastic Parts, supra, the court stated, “It now appears to be well settled that 
under Section 291 of the Internal Revenue Code failure to file a return is due 
to reasonable cause and not to wilful neglect if the petitioner discloses to com- 
petent tax advisors all of the pertinent facts and relies, even though mistakenly, 
upon the advice given by such advisors.” It should be noted that the Hermax 
case, supra note 6, was also decided subsequent to the Orient Investment case, 
supra note 20, and in that case the criteria were also applied, resulting in the 
imposition of the penalty. 

24178 F.2d 769 (2d Cir. 1950). 

25 Berlin v. Commissioner, 59 F.2d 996 (2d Cir. 1932). 

26 Hatfried Inc. v. Commissioner, supra note 19; Girard Investment Co. v. 
Commissioner, 122 F.2d 843 (3rd Cir. 1941), cert. denied, 314 U.S. 699 (1942). 
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decisions discussed above, a mixed question of law and fact to be 
determined in each particular case, measured against the legal stand- 
ards the courts are evolving. Attorneys and accountants have been 
searching for certain fixed rules which, when abided by, will afford 
some guarantee that the penalty will not be imposed for a failure to 
file a tax return, or for late filing, which is the result of their advice. 
The Raymep Realty case," with its broad statement that reliance on 
the advice of a licensed accountant amounts to the exercise of such 
ordinary business prudence as to constitute reasonable cause, was 
seized on as the definitive answer to the problem. However, this 
latter case was followed by the decisions in Genesee Valley Gas** and 
Hermox,”* discussed above, resulting in imposition of the penalty even 
though the taxpayers had relied on a tax counsel and a public ac- 
countant. Should the word “licensed” in the court’s opinion be con- 
strued to mean that either a certified public accountant or a tax at- 
torney should be consulted by the taxpayer, how reconcile the Tax 
Court’s recent decision in the Simone Corporation case®® in which the 
taxpayer employed a certified public accountant and nevertheless was 
required to pay the penalty? 

An examination of the decisions leads to the conclusion that the 
courts are evolving a standard of reasonable cause which is not ex- 
plainable in terms of any single factor. From an analysis of the more 
important decisions it appears that certain factors, viewed important 
by the courts, reappear consistently. These factors are considered in 
the light of their relation to each other and each case is decided on the 
basis of its individual merit. These factors are as follows: (1) the 
reliance of the taxpayer, (2) the qualifications of the adviser, (3) the 
full disclosure of the facts by the taxpayer to the adviser, (4) the 
education and intelligence of the taxpayer, and (5) the weight to be 
given to the advice of an internal revenue agent as a result of either 
the examination of the books of the taxpayer, or discussions with him. 

(1) The issue of what constitutes justifiable reliance is the one that 
has been discussed most frequently in the cases. It appears to be com- 
posed of the elements of the good faith of the taxpayer; the reasona- 
bleness, or logic of the adviser’s conclusion; and the qualifications of 
the adviser. Where the court found both good faith and a considera- 
tion of the taxpayer’s problems in the light of the Commissioner’s 
regulations and the court decisions (the qualifications of the accountant 
being conceded), the reliance was justified.** 


277 CCH 1948 TC Mem. Dec. 262. 

28 Supra note 11. 

29 Supra note 6. 

80 Supra note 5. 

81 Brooklyn & Richmond Ferry Co., 9 T.C. 865 (1947). 
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Where a corporation was organized for the purpose of manufac- 
turing a commodity and was prevented from doing so by a suit at- 
tacking its patent rights, the erroneous advice of its counsel with 
respect to its resultant tax status did not justify the imposition of the 
penalty in view of the court’s finding that the accompanying circum- 
stances showed the taxpayer’s good faith.** Wherever the court has 
found good faith in combination with either or both of the other ele- 
ments, the reliance by the taxpayer on the advice of counsel has been 
justified.** In sharp contrast, however, is the position of the court in 
the Fides v. Commissioner case** where taxpayer’s sole excuse was 
that his attorney believed he was not subject to the particular surtax. 
The court stated that if such reliance alone would excuse, whether 
well founded or not, then any statutory penalty would become mean- 
ingless. 

(2) Although the qualifications of the adviser is an element to be 
considered by the courts under the heading of justifiable reliance, it is 
also found in issue as an individual major factor in some of the cases.** 
Generally the fact that the accountant is a certified public accountant 
is not a determining factor.** The court will weigh experience, famil- 
iarity with federal tax laws and knowledge of the taxpayer’s business 
affairs.*” 


(3) An important factor is whether there has been full disclosure 
by the taxpayer of his business affairs to his adviser. It has figured 
prominently in many decisions where the penalty has been both im- 
posed and excused.** Where the taxpayer has made a sincere effort 
to acquaint his adviser with all important details of his business perti- 


82 Safety Tube Corp., 8 T.C. 757 (1947). 

33 Cristina deBourbon Patino, 13 T.C. 816 (1949); Garrett Holding Corp., 
9 T.C. 1029 (1947); Frederick Smith Enterprise, 6 CCH 1947 TC Mem. Dec. 
594; Lindback Foundation, 4 T.C. 652 (1945); and Dayton Bronze Bearing 
Co. v. Gilligan, supra note 16. 

34 Supra note 15. 

35 Reliance Factoring Corp., 15 T.C. 604 (1950); Heil Beauty Supplies Inc., 
9 CCH 1951 TC Mem. Dec. 1125; Owen-Fields Importing Co., 9 CCH 1950 
TC Mem. Dec. 1030; Hermax, supra note 6; and Tarbox, supra note 9. 

36 Electroline Sales, 10 CCH 1951 TC Mem, Dec. 113; and Simone Corp., 
supra note 5. 

37 Electroline Sales, 10 CCH 1951 TC Mem. Dec. 113; Simone Corp., supra 
note 5; Reliance Factoring Corp., 15 T.C. 604 (1950); Heil Beauty Supplies 
Inc., 9 CCH 1951 TC Mem. Dec. 1125; Owen-Fields Importing, 9 CCH 1950 
TC Mem. Dec. 1030; Hermax, supra note 6; and Tarbox, supra note 9. 

38 Electroline Sales, 10 CCH 1951 TC Mem. Dec. 113; Simone Corp., supra 
note 5; Reliance Factoring Corp., 15 T.C. 604 (1950); Heil Beauty Supplies 
Inc., 9 CCH 1951 TC Mem. Dec. 1125; 1040 Springfield Ave. Corp., 8 CCH 
1949 TC Mem. Dec. 246; Orient Investment & Finance Co. v. Commissioner, 
supra note 20; Garrett Holding Corp., 9 T.C. 1029 (1947); Hatfried Inc. v. 
Commissioner, supra note 19; Tarbox, supra note 9; Girard Investment Co. v. 
Commissioner, 122 F.2d 843 (3rd Cir. 1941), cert. denied, 314 U.S. 699 (1942) ; 
and Berlin v. Commissioner, 59 F.2d 996 (2d Cir. 1932). 
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nent to tax matters ;*° or where the adviser has had at his disposal all 
the books and records of the taxpayer,*® the courts have been more 
disposed to excuse the penalty. Conversely, where the court found 
incomplete disclosure to the adviser, even though the adviser was 
qualified, the penalty was imposed.** 

(4) In more recent decisions the intelligence and education of the 
taxpayer has been considered by the courts as a circumstance bearing 
on reasonable cause. Where the taxpayer, or its agent, is a person 
of intelligence and education capable of receiving knowledge on the 
subject of the nature and form of the income tax returns; then the 
courts are less inclined to excuse failure to file or delinquent filing on 
the ground that such failure is the result of professional advice.* 
Where the court made the determination that the taxpayers were men 
of little formal education and were, as a result, unfamiliar with the 
types of taxable organizations; their reliance on professional advice 
was sufficient to relieve from the penalty.* 

(5) In some cases the taxpayer has sought advice or information 
from the Office of the Collector of Internal Revenue; or has had occa- 
sion to receive a visit from an internal revenue agent. The revenue 
agent not having suggested any change in tax status, or discovered 
any deficiency; the taxpayer has relied on his tax status as being 
correct. Subsequently, when the Commissioner of Internal Revenue 
determines that the taxpayer has failed to timely file an appropriate 
tax form and assesses the penalty, the taxpayer pleads reliance on the 
discussion or examination by the revenue agents as excuse. The 
courts have accepted this excuse when the facts of the case indicated 
that the revenue agent fully discussed taxpayer’s tax status with him, 
or completely examined his books and records.** In the absence of a 
finding of complete disclosure or discussion, such reliance will not 


39 Reliance Factoring Corp., 15 T.C. 604 (1950); Heil Beauty Supplies Inc., 
9 CCH 1951 TC Mem. Dec. 1125; Garrett Holding Corp., supra note 38; Hat- 
fried Inc. v. Commissioner, supra note 19; and Girard Investment Co. v. Com- 
missioner, 122 F.2d 843 (3rd Cir. 1941), cert. denied, 314 U.S. 699 (1942). 

40 Electroline Sales, 10 CCH 1951 TC Mem. Dec. 113; and Orient Invest- 
ment & Finance Co. Inc. v. Commissioner, supra note 20. 

41 Simone Corp., supra note 5; 1040 Springfield Ave. Corp., 8 CCH 1949 
TC Mem. Dec. 246; Tarbox, supra note 9; and Berlin v. Commissioner, 59 
F.2d 996 (2d Cir. 1932). 

42 Genesee Valley Gas v. Commissioner, 180 F.2d 41 (D.C. Cir. 1950); and 
Hermax Co. v. Commissioner, supra note 6. 

43 Electroline Sales, 10 CCH 1951 TC Mem. Dec. 113; and Orient Invest- 
ment & Finance Co. Inc. v. Commissioner, supra note 20. 

44 Orient Investment & Finance Co. Inc. v. Commissioner, supra note 20; 
Hugh Smith Inc. v. Commissioner, 8 T.C. 660 (1947), aff'd per curiam 173 
F.2d 224 (6th Cir. 1949), cert. denied, 337 U.S. 918 (1949); Frederick Smith 
is Tiss CCH 1947 TC Mem. Dec. 594; and Fairfax Mutual Wood, 5 T.C. 
1279 (1945). 
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constitute reasonable cause for failure to file.* Even where the in- 
ternal revenue agent advised the taxpayer not to file a return, that 
his report to the Commissioner would furnish enough information to 
enable the Commissioner to compute the income, the court stated that 
acceptance of taxpayer’s plea of reasonable cause would result in hav- 
ing tax liability determined not by the factors prescribed by Congress 
but on the statements and conduct of a Government officer.*® 

What the courts appear to be evolving is a concept of reasonable 
cause (ordinary business care and prudence) for the taxpayer which 
is essentially relative. The taxpayer’s course of action will be tested 
against the five factors noted above. The adoption of these factors 
delineates and circumscribes the field of inquiry for the court. 

The court opinions in the recent cases of Reliance ;** Hatfried ;** 
Genesee Valley;*® and Orient Investment*®® appear to substantiate the 
above view.*? The court in these cases has examined in detail all of 
the facts that might indicate the existence of any of the five factors, 
and indicates that its decisions were influenced by (1) presence or 
absence of these factors; (2) relationship of the factors to each other ; 
and (3) reasonableness of the presence or absence of any of these fac- 
tors under the circumstances. 

The result of this approach is that the question of when a taxpayer 
has reasonable cause becomes one which can be considered as a part 
or addition to the general negligence law, even though it is applied in 
tax law. An examination of the tort principles with respect to the 
reasonable man and what is reasonable conduct bears this out. 

In an article prepared primarily for use by the group working upon 
the Restatement of Torts for the American Law Institute,®* Professor 
Warren A. Seavey states that there is no such creature as the objec- 
tively reasonable man or completely objective reasonable conduct. 
One can only say that as to certain aspects of an individual’s conduct 
and ability tests are applied. This results in an external standard be- 


45 Genesee Valley Gas v. Commissioner, 180 F.2d 41 (D.C. Cir. 1950); 
Lawrence Block Co., 12 T.C. 336 (1949); and Hermax Co. v. Commissioner, 
supra note 6. 

46 Searles Real Estate Trust, 25 B.T.A. 1115 (1932). 

47 Supra note 22. 

48 Supra note 19. 

49 Supra note 11. 

50 Supra note 20. 

51 Judge Kalodner, in the opinion in the Hatfried case, supra note 19, at 635, 
stated “Whether, in a given situation, the elements which constitute ‘Reasonable 
cause’ or ‘wilful neglect’ are present is a question of fact; what elements must 
be present to constitute ‘reasonable cause’ or ‘wilful neglect’ is a question of 
law. It is sun clear that in making its determination as to whether on the 
facts there was ‘reasonable cause’, the Tax Court must apply the legal standard 
or measure contained in that term.” 

52 Seavey, Negligence—Subjective or Objective?, 41 Harv. L. Rev. 1 (1927). 
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ing set up with which the actor’s conduct is compared. Professor 
Seavey examines and enumerates the tests, or factors, by which the 
fictitious reasonable man is created. These are: (1) Risk—Danger 
(attribute only so much knowledge to the actor as the actor had of 
the danger) ; (2) Risk—Undue, Unreasonable (actor knows of dan- 
ger, but chooses to act anyway); (3) Moral qualities (community 
standard) ; (4) Intelligence; (5) Physical characteristics (standard 
man is the same as the actor, 1.e., blind or physically handicapped) ; 
(6) Belief of the actor (what the actor actually believed from the 
facts, not what the facts were in reality); and (7) Skill. While the 
foregoing tests for reasonableness of conduct in torts are not identical 
with those factors looked to by the courts in the instant tax problem, 
nevertheless there is a parallelism with respect to some of them. The 
examination of the intelligence of the taxpayer can be compared to 
the examination of the intelligence of the tort feasor.** The question 
of reliance of the taxpayer on his counsellor is similar to the tort test 
of the belief of the actor. In both there is the subjective** examination 
of what the actor himself intended and the possible logic of his 
conclusion. Lastly, the factor of whether the taxpayer has selected a 
competent adviser is analogous to the consideration in torts of the 
skill of the actor.** 

Professor Seavey concludes his discussion of the tests to be applied 
to measure reasonable conduct by stating : 


Reviewing the whole matter briefly, it would appear that there 
is no standardized man; . . . that there is no such thing as rea- 
sonable or unreasonable conduct except as viewed with reference 
to certain qualities of the actor . . . his physical attributes, his 
intellectual powers, probably, if superior, his knowledge and the 
knowledge he would have acquired had he exercised standard 
moral and at least average mental qualities at the time of action 
or at some connected time. It is quite true that negligence does 
not depend upon moral fault; it is equally true that it does not 
depend upon fault even in a legal sense.** 


This statement could be applied, with very little change, to the 
standard of what constitutes reasonable cause which has been evolved 
by the Tax Court and the federal courts. It is essentially a negligence 


53 It should be noted that with respect to the tax penalty this factor is a 
subjective one; while Professor Seavey considers this an objective test in torts, 
i.e., the reasonable man has average intelligence. Seavey, supra note 52. 

54 Professor Seavey, in his article, supra note 52, states that the test with 
respect to the belief of the actor must be subjective. 

55 It is interesting to note that with respect to this test the tort test is sub- 
jective, Seavey, supra note 52; while it is applied objectively with respect to 
the tax penalty. The taxpayer must select a competent adviser. 

56 Seavey, supra note 52, at 27, 28. 
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concept. Has the taxpayer exercised due care in the light of an exam- 
ination of the five tests with respect to his conduct? 


The Restatement of the Law of Torts in setting forth what is meant 
by the “reasonable man” in effect is stating what the courts are trying 
to achieve with respect to reasonable cause (or ordinary business 
care and prudence on the part of the taxpayer). It states: 


The words ‘reasonable man’ denote a person exercising those 
qualities of attention, knowledge, intelligence and judgment 
which society requires of its members for the protection of their 
own interests and the interests of others.** 


Isn’t this the kind of balance the courts are trying to establish be- 
tween the interests of the Federal Government and the interests of the 
taxpayer with respect to the tax penalty? 


The Bureau of Internal Revenue—Its Position 


The foregoing discussion of the imposition of the penalty for failure 
to file a tax return on time has been confined to the opinions of the 
courts. Before a taxpayer reaches the courts, he must present his case 
to the Bureau of Internal Revenue for its decision. If the taxpayer 
does not wish litigation, he abides by the initial determination of the 
bureau. The bureau seems to have adopted a much less liberal ap- 
proach than the courts with respect to reliance on the advice of tax 
counsel as constituting reasonable cause. 


The Government is appealing the Tax Court’s lifting of the penalty 
in the Heil Beauty Supplies case** to the United States Court of Ap- 
peals for the Eighth Circuit; and the taxpayers are appealing, where 
the penalty was imposed, in the Ti/den*® and Burton-Schwartz® cases 
to the United States Court of Appeals for the Fifth Circuit. 


These appeals represent an opportunity for the bureau to get an 
opinion from federal appellate courts other than those located in the 
District of Columbia and in the Second and Third Circuits, which 
courts decided the apparently-controlling cases of Orient Invest- 


57 § 283 (a) (1934). 38 Am. Jur. 674 (1941), with respect to reasonable con- 
duct sets forth almost exactly the method followed by the courts in determin- 
ing reasonable cause under the tax statute. It states, “Although there is a stand- 
ard by which conduct is tested to determine whether the duty to use ordinary 
care has been observed, it is not a fixed legal standard by which a court is en- 
abled to say arbitrarily in every case what conduct shall be considered reason- 
able and prudent, and what shall constitute ordinary care, under any and all 
circumstances.” Include in the word “standard” in the foregoing quotation the 
five tests evolved by the courts, and the similarity becomes apparent. 

58 Supra note 35. 

59 Supra note 10. 


60 Supra note 10. 
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ment,** Haywood Lumber, and Hatfried.* Significantly, the Gov- 
ernment “non-acquiesced” in Reliance Factoring, and instituted an 
appeal in this case as well as in Watkins Patents. Both these appeals 
were withdrawn presumably because the personal holding company 
aspect of these cases made it necessary that such appeals be deter- 
mined in the United States Court of Appeals for the District of 
Columbia, which court would be constrained to follow its precedent in 
the Orient Investment case.** The appeals in the Fifth and Eighth 
Circuits, in light of the foregoing, would not preclude a possible con- 
flict in the circuits and present the bureau with an opportunity for a 
review of the issue by the United States Supreme Court. 


Conclusion 


The approach of the courts that reasonable cause must be estab- 
lished in each case according to its facts is an equitable one. The 
approach and concept can be considered as a part of the law of neg- 
ligence—was the taxpayer’s conduct, even though he had professional 
advice, negligent or reasonable? The taxpayer’s conduct must be 
tested in the light of the five factors evolved by the courts to deter- 
mine whether ordinary business care and prudence was exercised, 
just as the conduct of the alleged tort feasor is measured against that 
of the fictitious reasonable man under the same circumstances. 

If tax attorneys would turn their attention to the tort field and view 
this problem as akin to negligence law, they would better be able to 
advise their clients. 

Grace F. Levine. 


61 Supra note 20. 
62 Supra note 24. 
63 Supra note 19. 
64 1951 Int. Rev. Buty. No. 15 at 604 (1951); supra note 22. 
85 Supra note 23. 
66 Supra note 20. 
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ADMINISTRATIVE LAwW—APPLICABILITY OF SECTION 5 OF THE 
ADMINISTRATIVE PROCEDURE ACT TO THE FEDERAL PAROLE Boar. 
—After a hearing that did not conform to the requirements of the 
Administrative Procedure Act of June 11, 1946, 60 Star. 237, 5 
U.S.C. § 1001 et seg. (1946), the United States Parole Board re- 
voked the parole of two parolees who had been arrested under parole 
violator warrants. The parolees sought and obtained release by habeas 
corpus proceedings. 82 F. Supp. 295 (N.D. Ga. 1948). In reversing 
the district court, the court of appeals decided, inter alia, that the re- 
quirements as to procedure in the Administrative Procedure Act have 
no application to the Parole Board. 178 F.2d 42 (5th Cir. 1949). 
Certiorari was granted. Held, per curiam, judgment affirmed by an 
equally divided court. Compagna v. Hiatt, 340 U.S. 880 (1950), re- 
hearing denied, 340 U.S. 907 (1950). 

Although the Board of Parole is not once mentioned, as are other 
administrative agencies, in the voluminous legislative history of the 
Administrative Procedure Act, Sen. Doc. No. 248, 79th Cong., 2d 
Sess. (1946), there can be no doubt that it is a board having author- 
ity to take final and binding action and therefore comes within the 
broad and comprehensive definition of the term “agency” in § 2 (a) 
of the Act. Sen. Doc. No. 248, supra at 13; Rep. Att’y. Gen. 7 
(1941). 

However, the mere fact that an agency comes within the terms of 
the definition in § 2 (a) of the Act, does not mean that all such 
agencies are subject to other requirements of the Act. The agency is 
only subject to the other provisions to the extent that it is not ex- 
cluded therein. Sen. Doc. No. 248, supra at 13. 

The parole statute in question provides that a prisoner, when re- 
taken on a warrant “. . . shall be given an opportunity to appear 
before the Board, a member thereof, or an examiner designated by 
the Board.” 18 U.S.C. § 4207 (Supp. 1950). 

The petitioners contended that in accordance with § 7 of the Ad- 
ministrative Procedure Act, they were entitled at their appearances 
before the board, to produce witnesses on their behalf and to cross- 
examine witnesses against them. Section 5 of the Act provides that the 
rights afforded by Section 7, and requested by petitioners here must 
be followed “In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency hear- 
ess 

Section 2(d) of the Act defines “adjudication” as the agency 
process for the formulation of an “order,” which in turn, is defined 
as the whole or part of the final dispositions of any agency in any mat- 
ter other than rule making. It is submitted that under this broad 
definition a revocation of parole whereby a parolee is reincarcerated 
as a final action of the board is undoubtedly an agency order. 

Since the board is an agency and the formulation of the reincar- 
ceration order is an adjudication, the question resolves itself into 
whether or not Congress, in requiring that every parolee be given an 
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“opportunity to appear” meant the appearance to be a “hearing re- 
quired by statute” so as to make it come within the provisions of § 5 
of the Act. 

The fact that the Federal Parole Act in § 4207 uses the word “ap- 
pearance” rather than “hearing” lends some support to the Govern- 
ment’s contention that Congress did not intend a hearing should be 
held, but obviously Congress contemplated something more than mere 
physical presence before the board. Fleming v. Tate, 156 F.2d 848 
(D.C. Cir. 1946). Further, many courts have referred to the parolee’s 
appearance before the board as a hearing. Escoe v. Zerbst, 295 U.S. 
490 (1935) ; see United States ex rel. Nicholson v. Dillard, 102 F.2d 
94, 95 (4th Cir. 1939); Phipps v. Pescor, 68 F. Supp. 242, 243 
hing Mo. 1946) ; Voorhees v. Cox, 54 F. Supp. 15, 16 (W.D. Mo. 
1943). 

The court in the instant case based its denial of the petitioner’s con- 
tention that a hearing as provided by the Act was required, on the 
grounds that the Act has never been thought to apply to the board 
either by the board or the Attorney General, see Regulations, Board 
of Parole, 28 Cope Fen. Rees. §§ 2.13 and 2.14 (1949), that the full- 
dress procedure required by the Act would make it practically impos- 
sible for the board to take care of its business; and that the parole 
statute bristles with the discretion intended to be given the board. 

While it is true that long-standing uniform administrative construc- 
tion by an agency is entitled to great weight in ascertaining the mean- 
ing of a statute, see Federal Trade Commission v. Bunte Bros., 312 
U.S. 349, 351-352 (1941), if it was the intention of Congress to give 
the parolees a hearing under the Act, “It is the plain duty of the 
courts . . . to construe this remedial legislation to eliminate so far 
as its text permits, the practices it condemns.” Wong Yang Sung v. 
McGrath, 339 U.S. 33, 45 (1950). 

As to the argument by the court that the procedure required by the 
Act would make it practically impossible for the board to take care of 
its business, a similar argument was made and summarily dismissed 
by the Supreme Court in the Wong Yang Sung case, supra, as a prob- 
lem for Congress. 

Although the above arguments of the court would not seem to sup- 
port the court’s decision, the ground advanced that Congress intended 
the board to have vast discretionary powers appears to be a valid rea- 
son for holding the Act inapplicable in view of the history and pur- 
pose of parole and the parole board. 

A parolee is, in legal effect, still a prisoner. Anderson v. Corall, 
263 U.S. 193 (1923). He has had his day in court and his term of 
imprisonment is still unserved. Parole is a thing of grace and not of 
right. Fleming v. Tate, supra. Since the establishment of the federal 
parole system, the phrase “opportunity to appear” has always been 
construed as not requiring any formal hearing. Fleming v. Tate, supra. 
In 1946, after the passage of the Administrative Procedure Act, Con- 
gress, although changing other portions of the parole statutes, did not 
modify the “opportunity to appear” language. It would seem that if 
the Congress wished to correct any inadequacies they would have 
done so at that time, and in the absence of any corrective language, 
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their action could be taken as approval of the past construction. 
United States v. Wyoming, 331 U.S. 440 (1947); Johnson v. Man- 
hattan Ry. Co., 289 U.S. 479 (1933). 

Other evidence of this legislative intent not to provide a formal 
hearing is the fact that in order to meet the requirements of a formal 
hearing, the board would necessarily have to have the power to issue 
subpoenas, authorize the payment of witnesses’ transportation ex- 
penses, and require that testimony be given under oath. Significantly, 
the board has none of these powers, 18 U.S.C. §§ 4201, et seg. (Supp. 
1950), and nothing in the Administrative Procedure Act confers such 
power upon it. Sen. Doc. No. 248, supra at 29-30, 363. 

In probation-revocation cases, closely analogous to parole-revoca- 
tion, the Supreme Court in Burns v. United States, 287 U.S. 216 
(1932) and Escoe v. Zerbst, supra, has held that the statute requiring 
that the violator be brought before the court meant a hearing was re- 
quired but it could be summary in character, nothing in the nature of 
a formal hearing or trial being required. The end and aim of the 
appearance before the court is to enable an accused probationer to ex- 
plain away the alleged violation of the terms of his probation, and this 
means that the inquiry should be one so fitted in its range to the re- 
quirements of the occasion as to justify the finding that the inquisitor 
has not abused his discretion by failing to carry the investigation be- 
yond the report of the violation. Escoe v. Zerbst, supra. 

The petitioners relied on the recent decision of Fleming v. Tate, 
supra, which appears to be in direct conflict with the general holdings 
on parole revocations. In the Fleming case, the court said that the 
provisions of § 24-206 of the District of Columbia Code granting a 
returned parolee an opportunity to appear before the parole board, 
meant the presence of counsel if the prisoner requested and the receipt 
of any testimony he had to present. It is to be noted, however, that 
the court carefully and emphatically limited its decision by saying 
that the counsel’s participation in this type of proceedings, and the 
permitted presentation of testimony by the parolee, need be no greater 
than is necessary to insure that the board is accurately informed from 
the parolee’s standpoint before it acts. 

Following the decision in the Fleming case, Congress amended the 
District of Columbia Code to read, “. . . he [parole violator] shall 
be given an opportunity to appear before the Board . . . . At such 
hearing he may be represented by counsel.” 61 Stat. 378 (1947), 
24 D.C. Cope § 206 (Supp. 1949). Congress has not undertaken to 
amend the Federal Parole Act in like fashion, an indication that al- 
though aware of the problem, it is not yet ready to extend this right 
to hearings before the Federal Board of Parole. 

Petitioners also relied on the Wong Yang Sung case, supra, where- 
in the Court said that § 5 of the Act is applicable to all agencies hold- 
ing hearings by compulsion, and since deportation proceedings re- 
quire a hearing, the Administrative Procedure Act applied. It is in- 
teresting to note that Congress immediately passed a statute exempt- 
ing proceedings excluding or expelling aliens from §§ 5, 7, and 8 of 
the Administrative Procedure Act, Pub. L. No. 843, 81st Cong., 2d 
Sess. (Sept. 27, 1950). 
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In view of the above actions of Congress and the history, purpose 
and scope of parole and parole board procedure, it is apparent that 
there are some agencies, in addition to those specifically exempted by 
the Act, that Congress intended not to be bound by this part of the 
Act, and the decision in the instant case that the Parole Board is one 
of those agencies seems to be a proper holding. LLL 


ADMIRALTY—LIABILITY OF UNITED STATES FOR INJURY OR 
DeatH OF Civit SERVICE SEAMEN SERVING ON PUBLIC VESSELS.— 
In this suit the libel alleged that in 1944 Army Tug LT-221, engaged 
in operations in the presence of the enemy, struck a mine and sank, as 
a result of improper equipment or from careless navigation of the 
vessel, causing death of decedent, who was employed by United 
States as a civilian officer of the tug. Libellant, administrator of 
deceased’s estate, seeks to recover damages. After concluding the ac- 
tion was maintainable under either the Public Vessels Act, 43 Star. 
1112 (1925), 46 U.S.C. §§ 781-790 (1946) or the Suits in Admiralty 
Act, 41 Stat. 525 (1920), 46 U.S.C. §§ 741-752 (1946), followed by 
further pleadings, the district court ordered production of the report 
of the proceedings of the Army Board of Investigation into the de- 
struction of the vessel. The Secretary of the Army “claimed priv- 
ilege” and declined production. Judgment was entered against the 
United States for failure to comply with the order to produce the 
documents and it was ordered that the case proceed to trial solely on 
the question of damages. From this order the Government appealed. 
Held, reversing the district court and remanding for further proceed- 
ings, the rights of parties involved in this litigation are such rights as 
the Federal Employees’ Compensation Act, 39 Stat. 742 (1916), 
5 U.S.C. §§ 751 et seg. (1946), gives them and no more. Mandel v. 
United States, 191 F.2d 164 (3rd Cir. 1951). 

The broad issue to be resolved in this case was whether the admin- 
istrator of a deceased civilian employee, a civilian officer of an Army 
vessel of the United States, who was entitled to compensation under 
the Federal Employees’ Compensation Act at the time of his death 
(or injury) may claim additional rights against the United States. 
The Federal Employees’ Compensation Act as it appeared in 1944 
was under consideration by the court. The opinion points out that the 
Act was not made an exclusive remedy until amended in 1949. 39 
Stat. 742 (1916), 5 U.S.C. §§ 751 et seg. (1946) as amended, 63 
Stat. 861 (1949), 5 U.S.C. 757 (b) et seq. (Supp. 1951). How- 
ever, Section 757 (b) of the 1949 amendment contains a provision 
“That this subsection shall not apply to a master or a member 
of the crew of any vessel.” Thus the amendment, making the Federal 
Employees’ Compensation Act an exclusive remedy except for the 
master or member of the crew of any vessel, was not taken into ac- 
count in reaching the instant decision. 

Reasons advanced why the Federal Employees’ Compensation Act 
should be held to be the exclusive measure of rights in the instant case 
were: (1) the analogy to the general rule under workmen’s compen- 
sation acts that unless the act is by its terms optional, remedies pro- 
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vided are exclusive when the act is applicable, and that the compensa- 
tion acts represent the substitution of a more enlightened form of 
remedy for industrial accidents than the ordinary tort action for dam- 
ages; (2) it removes an element of unfairness between compensation 
for civilian personnel and armed forces personnel serving on public 
vessels (exclusive compensation of armed forces personnel injured 
while on active duty is such as Congress has provided by military 
pension and compensation laws); and (3) it would not be in the 
public interest to have judicial review of the question of negligence 
in the conduct of military, or semi-military, operations. 

The decision of this circuit is in square conflict with a decision in 
the fourth circuit. Johnson v. United States, 186 F.2d 120 (4th Cir. 
1950) (remedy under the Compensation Act did not preclude suit for 
damages by civil service seamen against United States for injury). 
Some courts, in cases where shoreside employees are injured, have 
applied an election rule. Gibbs v. United States, 94 F. Supp. 586 
(N.D. Cal. 1950) (procuring award under the Compensation Act 
held an estoppel and election barred recovery of damages). The sec- 
ond circuit has held that a civil service employee of the United States 
employed as a member of the crew of a public vessel and injured dur- 
ing the month of August 1949 while the vessel was engaged in mili- 
tary operations must accept as sole compensation an award under the 
Federal Employees’ Compensation Act. Johansen v. United States, 
191 F.2d 162 (2d Cir. 1951). 

Libellant’s contention in the instant case is that a civilian seaman 
employed by the United States does not fall either under the category 
of military seamen (members of the armed forces) or the category of 
seamen temporarily employed by the War Shipping Administration 
and that the deceased’s right under the Federal Employees’ Com- 
pensation Act is not a bar to suit for damages. 

Military personnel, serving as members of a crew of a public vessel 
are not permitted by the Public Vessels Act, supra, to sue for injuries 
received in line of duty, and such injuries are compensable only under 
the special provisions of law applicable to armed forces personnel. 
Bradey v. United States, 151 F.2d 742 (2d Cir. 1945), cert. denied, 
326 U.S. 795 (1946). Members of the military are not authorized 
under the Federal Tort Claims Act, 28 U.S.C. §§ 1346, 2674, 2680 
(Supp. 1951) to sue the United States for injuries received on active 
duty. They are relegated to statutory compensation remedies. Feres 
v. United States, 340 U.S. 135 (1950). 

Private merchant seamen, temporarily employed by the United 
States through the War Shipping Administration were placed by Con- 
gress upon an equality with those merchant seamen remaining in 
private employment. War Shipping Administration (Clarification ) 
Act of March 24, 1943, 57 Stat. 45 (1943), 50 U.S.C. App. § 1291 
(1946). By this statute these seamen were specifically excluded from 
the benefits of the Federal Employees’ Compensation Act. Their 
right of recovery by suit against the United States was made exclu- 
sive. 

The 1949 amendment to the Federal Employees’ Compensation 
Act, supra, should not change the result in the event the problem pre- 
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sented by the instant case arises anew. The legislative history of the 
amendment indicates that Congress did not wish to legislate affirm- 
atively with regard to the rights of seamen because the committee 
holding hearings on this amendment had no discussion on this point, 
95 Cone. Rec. 13607-13609 (1949). 

It is submitted that the decision reached by the court in the subject 
action is correct. The civil service component of the crew of a public 
vessel, as well as the military component, is subject to military author- 
ity. Allowing one means of recovery by a well-defined system of com- 
pensation would “fit into the system of statutory remedies against the 
Government to make a workable and consistent and equitable whole.” 
Feres v. United States, supra, at 139. “We should not, without clear 
warrant in the statutory language, attribute to Congress an intent to 
permit civilian members of the crew of such a vessel to have an elec- 
tion denied enlisted members of the crew.” Johansen v. United 
States, supra, at 163. Rights of civil service seamen for injuries oc- 
curring while employed by the United States on public vessels should 
be held to lie exclusively under the Compensation Act. 

The death upon which the litigation arose in this case occurred 
during wartime military operations. The basic problem is not limited 
to these circumstances. The Military Sea Transport Service of the 
Armed Forces operates public vessels manned by permanently em- 
ployed civil service seamen. It would not be speculative to predict 
that injuries and, regrettably, death will occur to these men in the 
operation of those vessels during times of peace and war. Thus it is 
apparent that it will be necessary to resolve the conflict between these 
decisions. 

C. R. D. 


CoNSsTITUTIONAL LAw—FIFTH AMENDMENT—TAKING OF PRI- 
VATE Property WITHOUT JusT COMPENSATION—PROPERTY DE- 
STROYED AS INCIDENT OF BATTLE.—Plaintiffs in this action, a con- 
solidation of three suits, were three oil companies engaged in the com- 
mercial distribution of petroleum products in the Philippine Islands 
area. Suit was brought against the United States in the Court of 
Claims to recover just compensation for the requisitioning and de- 
struction of their terminal facilities by the Army shortly after the out- 
break of the war in 1941. Plaintiffs contended that this action in the 
name of the United States was a taking without just compensation 
prohibited by the Fifth Amendment. The Government argued that 
the property was destroyed in actual battle and no compensation was 
necessary. Held, the Government is liable to pay just compensation 
for the destruction of plaintiffs’ terminal facilities. Caltex (Philip- 
pines), Inc. v. The United States, No. 48324, No. 48265, No. 48319, 
U.S. Ct. Cl., November 6, 1951. 

The decision is based on a dictum in Mitchell v. Harmony, 54 U.S. 
115 (1851), and on two early Court of Claims decisions, Wiggins v. 
United States, 3 Ct. Cl. 412 (1867), and Grant v. United States, 1 
Ct. Cl. 41 (1863). The court rejected a dictum in a later Supreme 
Court case, United States v. Pacific Railroad, 120 U.S. 227 (1887). 

In the Grant case, plaintiff, a Government contractor supplying 
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military posts, had erected mills and storehouses in furtherance of 
these contracts. In the process of the Federal Army’s withdrawal from 
the area, orders were given and carried out to remove or destroy all 
military stores, including those of Grant, which might be of value to 
the enemy. The court there held that the destruction of Grant’s prop- 
erty to deny it to the enemy’s use was a taking which was compensable 
under the Fifth Amendment. 

The Grant case was decided primarily on a dictum contained in 
Mitchell v. Harmony, supra, which declared that whenever property 
is rightfully taken and destroyed by military order, the Government 
is bound to make compensation to the owner. That case being against 
the military officer, the comment was not necessary to the decision. 
The Wiggins case was, in turn, decided on the Grant case. 

The majority in the present case stated that the point in question 
had not been decided since the Grant and Wiggins cases, and though 
holding that these cases controlled, recognized that there was no clear 
distinction between cases where property may be destroyed without 
liability and cases where compensation must be made. 

The dissent agrees that the differences are factual rather than 
fundamental. They offer as the better rule the dictum in United 
States v. Pacific Railroad, supra. That case arose out of the destruc- 
tion of bridges during the Civil War. The bridges were destroyed 
and later rebuilt by United States troops in response to military neces- 
sity. The Government sought to charge the railroad for the cost of 
rebuilding. It was there stated that the Government cannot be 
charged for the destruction of property necessitated by military oper- 
ations, and conversely private parties cannot be charged for works 
constructed on their land, also occasioned by military necessity. The 
majority in the present case dismiss the Pacific Railroad dictum as 
“gratuitous”, and though it was not strictly necessary to the decision, 
the court thought the converse of the proposition had to be discussed. 

The dissent here notes that the Supreme Court in writing the opin- 
ion in Pacific Railroad was aware of the holdings in Grant and Wig- 
gins but did not adopt their reasoning. 

Other than the fact that Grant was based on dictum, there is a dif- 
ference in the facts from the present case which may have influenced 
that decision. Grant’s sole purpose in being in the area was in further- 
ance of his Government contracts. The oil companies, two of which 
were not United States corporations, were commercial enterprises 
established because of the advantageous relations available. Although 
they did furnish products to the Army, and their facilities were in- 
cluded in the War Plans for the area, these facts were incidental to 
their purpose for establishing the facilities. Their position was more 
analogous to the railroad in the Pacific Railroad case. It seems that 
more of a moral obligation would be felt for an enterprise destroyed 
while engaging in business for the mutual benefit of the Government 
and itself, than one whose sole reason for being in the danger zone 
was its own profit. The possibility arises that the compensation 
awarded Grant was not on the basis of the Fifth Amendment, but 
rather as a bounty for his services. Although legal reasoning was 
presented for awarding reimbursement, the underlying principle may 
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have been to compensate a person who had invested large sums at the 
instigation of the Government. 

It is interesting to note that the grounds of dissent in the Grant 
case are the same as are urged by the dissent in the instant case. It 
was there submitted that the measure of the value of property taken 
is the value at the time and place it is taken. The position of the prop- 
erty was said to be the owner’s misfortune, and he must bear the 
burden alone. Circumstances apart from the taking and destruction 
had reduced the value of the property by making it unavailable to the 
owners. 

The majority in the Grant decision dismissed this argument as not 
having “reason or law to support it.” Subsequent cases have, how- 
ever, followed the reasoning of the dissent in holding that compensa- 
tion must be measured by the value of the property as it stands at the 
time of taking. Olson v. United States, 292 U.S. 246 (1934) ; Phelps 
v. United States, 274 U.S. 341 (1927); Monongahela Navigation 
Co. v. United States, 148 U.S. 312 (1893); Atlantic Coast Line 
R.R. v. United States, 132 F.2d 959 (5th Cir. 1943). 

It is questionable just what value the facilities had to the owners 
at the time of the requisitioning. The question of their military value 
is much clearer. Compensation is not determined by the value to the 
United States but rather by the profits which the property’s use brings 
to its owners. Monongahela Navigation Co. v. United States, supra. 
This might provide a reasonable test as to whether war time takings 
are for use or for destruction. 

The Wiggins case can also be distinguished. In that action suit was 
brought against the Government for the destruction of black powder. 
An American ship had been sent to Graytown, Nicaragua, to obtain 
redress for insults to our consular agents. The captain, under broad 
orders, demolished the town by gunfire. Later, to prevent the powder, 
which was in another locality, from falling into the hands of bandits, 
he destroyed it. The naval officer was commended, although there was 
some doubt as to whether his actions were within his authority. By 
commending him, the United States made his act an act of State. For 
the court to have held other than it did would have put the United 
States in the embarrassing position of having commended its agent 
for something for which it now disclaimed responsibility. Again this 
might be considered a matter of bounty rather than strict legal right. 

In the present case it seems that the court is involved in a battle of 
dicta, or of decisions based on dicta. If such is the case, it is sub- 
mitted that the dicta of the dissent represents the sounder reasoning. 
When rules for compensation for taking of property in such cases 
were first evolved, warfare was not waged on the vast scale that it is 
today. With today’s global warfare, a locality distant from the actual 
fighting might rightfully be said to be within the battleground. That 
is the contention of the dissent here, that this was a battlefield destruc- 
tion and as such is not compensable. Not only the oil companies’ prop- 
erty but practically all of Manila was demolished during the course of 
the war. To reimburse all who suffered from this destruction would 
be impracticable and unwarranted. The damages suffered are purely 
the ravages of war and cannot be separated from the general course 
of battle. 
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Since dicta is of such importance here, a few other such statements 
are worth noting. In cases decided under the Bowman Act, 22 Start. 
485 (1883), which deprived the Court of Claims of jurisdiction over 
war damage claims, the court nevertheless said that there is a dis- 
tinction between property taken for use and that taken for destruc- 
tion. One is the result of selection and the other is the result of the 
chances of war. Even though destruction is deliberately ordered, the 
necessity of its destruction depends on one of the chances of war, the 
nearness of the enemy. Walker v. United States, 34 Ct. Cl. 345 
(1899); Presbyterian Church v. United States, 33 Ct. Cl. 339 
(1898). In recent cases the question of taking property for a public 
use in war time has been considered, and though these were not tak- 
ings under battle conditions, they emphasize that there is a general 
tightening of the rules as to awarding compensation. Aleutian Live- 
stock Co. Inc. v. United States, 96 F. Supp. 626 (Ct. Cl. 1951); Oro 
Fina Consolidated Mines, Inc. v. United States, 92 F. Supp. 1016 
(Ct. Cl. 1950); St. Regis Paper Co. v. United States, 76 F. Supp. 
831 (Ct. Cl. 1948), cert. denied, 335 U.S. 815 (1948). 

The majority in the present case put great emphasis on the fact 
that the property was requisitioned by the Army in anticipation and 
for the purpose of destruction, and that official papers to that effect 
were signed. It is noted in the facts that the Army took over the prep- 
aration for and the actual demolition at least partly at the instance of 
the oil companies who feared retaliation by the Japanese should they 
do it themselves. It appears that the purpose of the requisition papers 
was not to provide evidence of the Government’s liability, but rather 
to protect the civilians who must remain in Manila after the occupa- 
tion by the Japanese. 

Should the present decision be appealed and sustained by the 
Supreme Court it would open the door to a flood of claims similar to 
those here presented. It would also leave the law unclear as to where 
the line is to be drawn between property taken for a public use and 
that destroyed in actual battle. It is submitted that an adoption of the 
more realistic reasoning of the dissent and an application of the dis- 
tinction made in the Bowman Act cases, supra, would resolve the dif- 
ficulty in determining the boundaries of this zone of the ws - 

. B. M. 


CONSTITUTIONAL LAW — GOVERNMENTAL IMMUNITY — EXEMP- 
TION OF CONTRACTORS OF FEDERAL GOVERNMENT FROM STATE SALES 
AND UsE Taxes.—Appellants were cost-plus-fixed-fee type contrac- 
tors with the United States Atomic Energy Commission at Oak 
Ridge, Tennessee. One of appellants contracted to operate Govern- 
ment-owned plants and iaboratories in connection with the atomic 
energy program; another of appellants contracted to provide com- 
munity facilities and services such as road maintenance, fire protec- 
tion, garbage disposal, etc. in the Government-owned town of Oak 
Ridge. In carrying out their contracts appellants purchased goods and 
were required to pay thereon Tennessee State Sales and Use Taxes. 
Suit was brought to recover the amount of these taxes on the grounds 
that taxation of such purchases was invalid and an infringement of 
the federal constitutional immunity of the means and instrumentalities 
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employed by the United States to carry on is functions; and that 
under the terms of the Atomic Energy Act of 1946, 60 Start. 755, as 
amended, 42 U.S.C. § 1801 et seg. (Supp. 1950), creating the Atomic 
Energy Commission, Congress exempted the contractors from tax- 
ation when it exempted the property, income, and “activities” of the 
commission from state or local taxation in any manner or form. The 
United States petitioned and was allowed to intervene, taking a posi- 
tion identical with that of appellants. The lower court held that the 
taxes were properly collected and dismissed the suits. Held, reversed, 
and refund of the taxes sued for ordered. Congress in establishing 
the tax exemption intended that the term “activities” should include 
the operating contractors of the Government agency. Carbide & Car- 
bon Chemicals Corp. v. Carson, 239 S.W.2d 27 (Tenn. 1950). 

The limitations upon the power of the states to tax transactions in- 
volving the purchase of goods by or for the benefit of the Federal 
Government stems from the principle laid down in McCulloch v. Mary- 
land, 4 Wheat. 316 (U.S. 1819) to the effect that the Constitution 
implies an immunity from state taxation of the means and instrumen- 
talities used by the Federal Government in carrying out its govern- 
mental powers. After a long series of related holdings, this principle 
was more precisely defined and its scope considerably limited by the 
Supreme Court in Graves v. New York ex rel. O’Keefe, 306 U.S. 
466 (1939), and Alabama v. King & Boozer, 314 U.S. 1 (1941). 
The latter case held that cost-plus-fixed-fee contractors building a 
United States Army camp were liable for the Alabama sales tax on 
lumber purchased in connection with the work being performed. 

The Tennessee Supreme Court in the present case found that the 
appellants were independent contractors and not agents of the Atomic 
Energy Commission. This finding is in accord with other decisions 
holding that cost-plus type contracts are independent contractors and 
not agents of the Government. Alabama v. King & Boozer, supra; 
Bell v. Porter, 159 F.2d 117 (7th Cir. 1946) ; Timberlake v. Day & 
Zimmerman, 49 F. Supp. 28 (S.D. Iowa 1943) ; Standard Oil Co. v. 
Lee, 145 Fla. 385, 199 So. 325 (1940); Ford J. Twaits Co. v. Utah 
State Tax Comm., 106 Utah 343, 148 P.2d 343 (1944). 

The contractors in the present case were responsible for operating 
Government-owned facilities which were vital to an essential govern- 
mental function. In Bell v. Porter, supra, a cost-plus type contractor 
operated an ordnance plant owned by the United States where shells, 
explosives and munitions were made. The court held the contractor 
was not an agent of the Government and did not share the Govern- 
ment’s sovereign immunities, although the question of taxation was 
not presented there. In Boeing Airplane Co. v. State Commission of 
Revenue and Taxation, 153 Kan. 712, 113 P.2d 110 (1941), appellant 
contracted to construct and equip a plant at Government expense for 
the purpose of making airplanes; the agreement being that after 60 
monthly payments were made the facilities were to become the prop- 
erty of the United States with an option in favor of the airplane com- 
pany. It was held that purchases made by the company for installation 
in these facilities were not exempt from state sales taxes. Most cases 
where immunity from state taxation was sought because the purchaser 
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of goods was a cost-plus type Government contractor were situations 
where the contractor was constructing new federal facilities or build- 
ing military bases for the armed forces as contrasted with long-term 
operation of Government-owned facilities. Alabama v. King & 
Boozer, supra; Curry v. United States, 314 U.S. 14 (1941); Stand- 
ard Oil v. Lee, supra; Standard Oil Co. of Louisiana v. Fontenot, 
198 La. 644, 4 So.2d 634 (1941); Ford J. Twaits v. Utah State Tax 
Commission, supra. In each of these cases the tax exemption was 
denied. 

The turning point in the subject case was the statutory exemp- 
tion from state taxation of the “activities” of the Atomic Energy 
Commission. 60 Stat. 765, U.S.C. § 1809(b) (1946). Thus the 
court in effect decided that the activities of the cost-plus contractor 
fell within the congressional meaning of “activities” of the Atomic 
Energy Commission. 

The power of Congress to exempt the transactions of Govern- 
ment, agencies and instrumentalities from state taxation has often 
been referred to by the courts. Oklahoma Tax Commission v. Texas 
Company, 336 U.S. 342 (1949); Mayo v. United States, 319 U.S. 
441 (1943); Federal Land Bank of St. Paul v. Bismark Lumber 
Co., 314 U.S. 95 (1941); Graves v. New York ex rel. O'Keefe, 
supra at 478; James v. Dravo Contracting Co., 302 U.S. 134 (1937) ; 
Thompson v. Union Pacific Railroad, 9 Wall. 579 (U.S. 1870); 
Standard Oil Co. of Louisiana v. Fontenot, supra; see also United 
States v. County of Allegheny, 322 U.S. 174 (1944). And Congress 
has exercised this power to write exemption clauses into statutes 
creating various Government agencies and corporations. Upon com- 
parison it is at once apparent that the wording of the exemption 
clause in the present case is broader than that used in the typical 
statute. For example, see § 7, 38 Stat. 241, 258 (1913), 12 U.S.C. 
§ 541 (1946) (Federal Reserve Banks); § 10, 47 Star. 5, 9 (1932), 
15 U.S.C. § 610 (1946) (Reconstruction Finance Corporation) ; 
§ 4(c) 48 Srar. 128, 129 (1933), 12 U.S.C. § 1463(c) (1946) 
(Home Owners’ Loan Corporation); § 12, 48 Srar. 344, 347 
(1934), 12 U.S.C. § 1020(f) (1946) (Federal Farm Mortgage 
Corporation); § 40(i), 50 Srat. 522, 528 (1937), 7 U.S.C. 
§ 1014(i) (1946) (Farmers’ Home Corporation). In construing 
such statutes, the Court has tended toward a broad interpretation 
of the exemption when the Government agency itself would other- 
wise be the victim of the state tax. Federal Land Bank of St. Paul 
v. Bismark Lumber Co., supra; Pittman v. Home Owners’ Loan 
Corporation, 308 U.S. 21 (1939). An attempt to extend the statutory 
immunity to one whose income resulted from buying and selling 
the bonds of a Government land bank met with the Court’s dis- 
approval. United States v. Stewart, 311 U.S. 60 (1940). In the 
Stewart case and also in a later decision, the Court cautioned that 
clear language evidencing an intent to immunize must be shown since 
tax exemptions are the exception rather than the rule. Smith v. 
Davis, 323 U.S. 111, 117 (1944). 

The published congressional hearings on the bills which matured 
into the Atomic Energy Act furnished little indication of the breadth 
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of the meaning which Congress intended to attach to the word 
“activities” in § 9(b) of the Act. Hearings before Committee on 
Military Affairs on H.R. 4280, 79th Cong., 1st Sess. (1945); Hear- 
ings before Special Committee on Atomic Energy on S. Res. 179, 
79th Cong., 2d Sess. (1945-1946); Hearings before Special Com- 
mittee on Atomic Energy on S. 1717, 79th Cong., 2d Sess. (1946) ; 
Hearings before Committee on Military Affairs on S. 1717, 79th 
Cong., 2d Sess. (1946). The proposed relationship between the 
Government and its contractors was described in a committee report 
as follows: ‘Whenever possible, the committee endeavors to reconcile 
Government monopoly of the production of fissionable material with 
our traditional free-enterprise system. Thus, the bill permits manage- 
ment contracts for the operation of Government-owned plants so as 
to gain the full advantage of the skill and experience of American 
industry.” SEN. Rep. No. 1211, 79th Cong., 2d Sess., 15 (1946). 

An earlier draft of the Senate bill which later became the Atomic 
Energy Act of 1946 contained an express exemption from state taxes 
for ‘the Commission, and any corporation created by it, and the 
property and income of the Commission, or of such Corporation.” 
S. 1717, 79th Cong., 1st Sess. (1945). This draft also contained a 
provision that the facilities for producing fissionable material would 
be operated exclusively by the commission. Later revisions changed 
these features to authorize the commission to continue to enter into 
contracts with private industry for performance of its duties; the 
tax exemption clause was changed to delete the reference to corpora- 
tions and the clause exempting the “activities” of the commission 
from state taxation was substituted therefor. Confidential Committee 
Print No. 4, S. 1717, 79th Cong., 2nd Sess., dated March 27, 1946. 
It is significant that on an earlier occasion, Congress expressly refused 
to exempt government contractors from state taxation by declaring 
them to be government agencies. 80 Conc. Rec. 7532-7535 (1936) ; 
H.R. Doc. No. 8438; 86 Conc. Rec. 7646-7648 (1940). 

The court in the present case adopted the position that if the ex- 
emption provision in the statute were to be interpreted as being 
limited to the agency itself it would be virtually meaningless since 
the agency and its activities were already exempt from taxation under 
the doctrine of implied immunity. While this position is justified in 
view of the body of the law on this subject, it does not account 
for the congressional practice of regularly writing exemption clauses 
into statutes creating Government agencies and corporations. And 
the taxation of a Government agency has been permitted, statutory 
exemption notwithstanding. Baltimore National Bank v. Tax Com- 
mission, 297 U.S. 209 (1936). 

The Supreme Court, in a 1943 case, described the trend of its 
decisions as not extending governmental immunity from state taxa- 
tion and regulation beyond the national Government itself and gov- 
ernment functions performed by its officers and agents, in the absence 
of congressional intervention. Penn Dairies, Inc., v. Milk Control 
Comm. of Pa., 318 U.S. 261, 270 (1943). In view of the broad 
scope of the duties and powers conferred upon the Atomic Energy 
Commission by the creating statute, together with the unusual word- 
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ing employed in the exemption clause, it would seem reasonable 
to suppose that Congress intended the exemption to be commensurate 
with the commission’s activities. Since Congress had previously 
specifically refused to declare cost-plus contractors to be Government 
agencies for purposes of exemption, it is unfortunate that more 
specific language was not employed in the exemption clause here to 
prevent ambiguity. M. R. P. 





CONSTITUTIONAL Law—Haseas CorPus—FEDERAL KIDNAPING 
Act.—In 1950, Collins brought a petition for a writ of habeas corpus 
in the United States District Court for the Eastern District of Mich- 
igan, averring that in 1942 Michigan state police officers had illegally 
arrested him in Cook County, IIl., kidnaped him, and forcibly removed 
him to Michigan. He was tried, convicted, and sentenced by a Mich- 
igan court to be incarcerated in a Michigan jail, whereupon he 
brought this proceeding to obtain his release. Petitioner contended 
that because he had been illegally arrested and detained in violation of 
the Federal Constitution, the Michigan court had no jurisdiction to 
try him and that therefore his conviction could not be sustained. The 
district court denied the petition on the ground that the presence of 
Collins in Michigan was sufficient to give the Michigan court jurisdic- 
tion, regardless how such presence was procured, and that there was 
no basis for federal intervention. Held, reversing, petitioner must be 
released if the facts alleged in the petition are true. Collins v. Frisbie, 
189 F.2d 464 (6th Cir. 1951). 

The decision is based on two principal points: (1) that a state 
court cannot acquire jurisdiction over a person if such person is 
brought within the territorial confines of the state in violation of the 
Federal Kidnaping Act, 18 U.S.C. § 1201 (Supp. 1951); and (2) 
that where a court attempts to exercise jurisdiction in disregard of 
this principle, it is the duty of the federal courts to prevent the result- 
ing violation of the Federal Constitution, U.S. Const. Art. IV, § 2; 
U. S. Const. AMEND. XIV, § 1. 

As a general rule, the jurisdiction of the court in which the indict- 
ment is found is not impaired by the manner in which the accused is 
brought before it. Mahon v. Justice, 127 U.S. 700 (1888); Ker v. 
Illinois, 119 U.S. 436 (1886); Sheehan v. Huff, 142 F.2d 81 (D.C. 
Cir. 1944), cert. denied, 322 U.S. 764 (1944). This principle has 
been applied equally in cases of irregularity in extradition from a for- 
eign country, Greene v. United States, 154 Fed. 401 (5th Cir. 1907), 
cert. denied, 207 U.S. 596 (1907) ; in cases of failure to comply with 
the requirements of the interstate rendition procedure, In re Moore, 
75 Fed. 821 (D. Ore. 1896); and in situations where there was kid- 
naping and forcible removal, Ker v. Illinois, supra. 

In one of the earliest reported cases on the subject, Ex parte 
Susannah Scott, 9 B. & C. 446, 109 Eng. Rep. 166 (K.B. 1829), Lord 
Tenterden denied a writ of habeas corpus to an alleged criminal who 
had been illegally arrested in Belgium and conveyed to England, say- 
ing that the English courts had jurisdiction and would not consider 
the circumstances under which the prisoner was brought there. To 
the same effect in the United States, see State v. Smith, 1 Bailey 283 
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(S.C. 1829), and State v. Brewster, 7 Vt. 118 (1835). All states 
which have passed on the question since then have upheld the rule 
with respect to the power of a court to try a person —% y brought 
in from a foreign jurisdiction; e.g., Wilson v. State, 25 Ala. App. 
298, 145 So. 591 (1933); People ex rel. Barrett v. Dixon, 387 Ill. 
420, 56 N.E.2d 816 (1944); People ex rel. Hower v. Foote, 130 
Misc. Rep. 224, 223 N.Y.S. 681 (1927); with the exception of Kan- 
sas. State v. Simmons, 39 Kan. 262, 18 P. 177 (1888). But cf. State 
v. Wellman, 102 Kan. 503, 170 P. 1052 (1918). While Nebraska 
courts at one time followed Kansas, In re Robinson, 29 Neb. 135, 45 
N.W. 267 (1890), the more recent decisions are in accord with the 
general rule. Jackson v. Olson, 146 Neb. 885, 22 N.W.2d 124 
(1946). Texas draws a distinction between kidnaping from a foreign 
country, where the Texas court apparently cannot acquire judisdic- 
tion, Ex parte Wilson, 63 Tex. Cr. R. 281, 140 S.W. 98 (1911) (by 
implication) ; and cases of interstate abduction, where the jurisdiction 
of the Texas court over the person of the accused cannot be success- 
fully a Ex parte Davis, 51 Tex. Cr. R. 608, 103 S.W. 891 
(1907). 

The question was raised a number of times whether the states, in 
upholding this rule, do not violate Art. IV of the Federal Constitution 
or the Fourteenth Amendment thereto. The Constitution was adopted 
to “insure domestic tranquility”. One of the means used to accom- 
plish this end provides that “A Person charged in any State with 
Treason, Felony, or other Crime, who shall flee from Justice, and be 
found in another State, shall on Demand of the executive Authority 
of the State from which he fled, be delivered up, to be removed to the 
State having jurisdiction of the Crime.” U.S. Const. Art. IV, § 2. 
This provision sets up a legal procedure for the peaceful removal of 
persons from one state to another in order to avoid the irritation 
which would result from the violent invasion of one state by the police 
of another to kidnap fugitives, or alleged fugitives, from justice. From 
this, it might well be argued that any method of removal other than 
the one provided for by Art. IV violates the Constitution and must 
be prevented by the federal courts. Aside from the fact, however, that 
the Federal Constitution does not guarantee a right of asylum, Leahy 
v. Kunkel, 4 F. Supp. 849 (N.D. Ind. 1933), it seems clear that Art. 
IV, § 2, cl. 2, was adopted, not for the protection of individual cit- 
izens, but primarily for the benefit of the states themselves, in ex- 
change for the right to make extradition treaties, which they had sur- 
rendered when they joined the Union. If at all, the clause can be in- 
voked only by the state from which the accused was abducted. In re 
Moore, supra (by implication). 

The Fourteenth Amendment prohibits the states from depriving 
any person of “. . . liberty . . . without due process of law.” U.S. 
Const. AMEND. XIV, § 1. Is the forcible removal of a fugitive from 
justice from the “asylum state” a denial of due process? The United 
States Supreme Court first dealt with this argument in Ker v. Illi- 
nois, supra. The accused had been kidnaped by an American officer 
in Lima, Peru, forcibly removed to California, and extradited to 
Illinois, where he was tried and convicted. The Supreme Court re- 
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fused to reverse the conviction, stating that it could not see in what 
way the Constitution, or laws, or treaties, of the United States guar- 
anteed any protection against a conviction following an illegal abduc- 
tion. It was intimated that there might be circumstances where the 
prisoner could invoke in some manner the due process clause with 
regard to proceedings before trial, but in no subsequent case where 
the argument was again presented in connection with forced interstate 
removal did the court find the circumstances appropriate for the re- 
lease of the prisoner. A different result is frequently reached in the 
analogous situation of a person who is extradited from a foreign coun- 
try for trial for a specific offense: in a subsequent trial for a different 
offense, the court will look beyond the mere presence of the accused 
in the jurisdiction and will prevent a conviction on the second charge. 
United States v. Rauscher, 119 U.S. 407 (1886). But cf. Cardigan v. 
Biddle, 10 F.2d 444 (8th Cir. 1926) (interstate rendition).—The 
principle announced in Ker v. Illinois, supra, has been affirmed many 
times by the Supreme Court and the lower federal courts; e.g., Pettt- 
bone v. Nichols, 203 U.S. 192 (1906); Bozel v. Hudspeth, 126 F.2d 
585 (10th Cir. 1942); Pebley v. Knotts, 95 F. Supp. 283 (N.D. 
W.Va. 1951). 

However, in 1949, The United States Court of Appeals for the 
Sixth Circuit, which also decided the principal case, suggested that 
illegal removal of a parole violator from Georgia to Michigan might 
be such a violation of due process as to require the court to order his 
release. Brown v. Frisbie, 178 F.2d 271 (6th Cir. 1949). This de- 
cision was not sufficiently explicit, however, to bind the district court 
to which the case was remanded, and on a rehearing before that court 
the petition for a writ of habeas corpus was again denied on the au- 
thority of the well-known Supreme Court decisions, all supra. Ex 
parte Brown, 90 F. Supp. 50 (E.D. Mich. 1950). 

The court in the instant case recognizes the binding force of the 
Supreme Court rulings but finds a distinguishing feature here in the 
presence on the statute books of the Federal Kidnaping Act, which 
provides: “Whoever knowingly transports in interstate commerce, 
any person who has been unlawfully . . . kidnaped . . . and held 
for ransom or reward or otherwise, . . . shall be punished (1) by 
death . . . or (2) by imprisonment . . . .” 18 U.S.C. § 408a 
(1946). The Congress passed this statute, the so-called Lindbergh 
Law, to remedy a situation of organized violence and kidnaping for 
ransom of epidemic magnitude with which the states had become un- 
able to cope. 75 Conc. Rec. 13282 et seq. (1932). Originally, the 
Act provided only for the punishment of persons who kidnaped and 
held another for ransom or reward, 47 Stat. 326 (1932), but this was 
amended in 1934 by the addition of the words “or otherwise” after 
“ransom or reward”. 48 Stat. 781 (1934), 18 U.S.C. § 408a (1946). 
While the language of the statute is now all-inclusive, it would seem 
unlikely that Congress intended it to apply to police officers acting 
for the state. The broadness of the statutory language does not permit 
the court to disregard the plain purposes of the Act. Chatwin v. 
United States, 326 U.S. 455 (1946). The motive of one accused un- 
der the Act is immaterial, United States v. Baker, 71 F. Supp. 377 




















































































































































340 THE GEORGE WASHINGTON LAW REVIEW 





(W.D. Mo. 1947), but in order to find him guilty of the crime he 
must have been seeking some benefit. Gooch v. United States, 297 
U.S. 124 (1936). The overzealous policeman seeks no personal ben- 
efit, and the statute therefore would seem to have no application to 
him. But even if he could actually be prosecuted and convicted under 
the act, the question still remains whether the transgression of the 
officer should deprive the court of jurisdiction over the victim. The 
wrong against the state is not to be condoned because of violence com- 
mitted against the person of the alleged criminal by other individuals. 
Thus, even the wrongdoing of the Governor against the accused does 
not impair the right of the state to try him. People v. Pratt, 78 Cal. 
345, 20 P. 731 (1889). The accused may have his remedy against his 
abductors in a civil suit for false imprisonment, and officers who 
violate the law might be subject to criminal liability for their acts, 
United States ex rel. Voigt v. Toombs, 67 F.2d 744 (5th Cir. 1933) ; 
but courts should not be ousted from their jurisdiction by the trans- 
gressions of a state official. While the cases which established these 
principles were decided either prior to, or without reference to, the 
Lindbergh Law, there seems to be no fundamental theoretical differ- 
ence between the officer’s violation of a state criminal statute or com- 
mission of the common law crime of kidnaping, on the one hand, and 
his violation of the Federal Kidnaping Act, on the other. If the 
officer’s crime did not help the accused in the one case, there seems to 
be no reason why it should help him here. On that basis, the decision 
would seem to be in error. 

On the other hand, it cannot be denied that the rationale of the 
principal case, if applied everywhere, would go a long way toward 
restricting kidnaping by law enforcement officers as a method of en- 
forcing justice. It is also true that the accused would not be before 
the court had it not been for the illegal acts of the arresting officers. 
Should the state be permitted to benefit by the violation of a federal 
criminal statute by one of its officials? 

But while it is desirable to curb the excessive zeal of these State 
officials who do not hesitate to violate the law in pursuit of a suspect, 
it would still seem that the court: (1) should not have reversed a 
long-established common law rule with impressive precedent by ref- 
erence to a statute which, it is submitted, could not possibly have been 
intended to apply to a situation of this kind, and (2) in the absence 
of unmistakable and compelling constitutional or statutory authority 
it should not have interjected federal jurisdiction into a field where it 
has been traditionally absent. H.H.G. 


Eminent Domarn—Pustic Lanps—Just COMPENSATION.—The 
Federal Government condemned cattle ranches in New Mexico con- 
sisting of land owned in fee by ranchers, leased land, and public 
domain on which the ranchers held permits under the Taylor Graz- 
ing Act, 48 Strat. 1269 (1934), 43 U.S.C. § 315 et seq. (1946), as 
amended 56 Stat. 654 (1942), 43 U.S.C. § 315q (1946), granting 
them exclusive or preferential right to graze a stipulated number of 
cattle, but which granted them no “right, title, interest, or estate in 
or to the lands.” § 315b. On appeal by the Government, held, that 
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in allowing just compensation for the taking under Title II of the 
Second War Powers Act, 56 Stat. 177 (1942), 50 U.S.C. § 17la 
(1946), of that part of the ranches held in fee, the jury could not 
consider as an element of value the accessibility and availability of 
the public lands which were covered by federal grazing permits 
coincidentally taken. United States v. Cox, 190 F.2d 293 (10th Cir. 
1951), cert. denied, 72 Sup. Ct. 107 (1951). 

The just compensation to be awarded under the right of eminent 
domain is the value of the property taken at the time of the taking. 
United States v. Miller, 317 U. S. 369 (1943); Danforth v. United 
States, 308 U.S. 271 (1939); West v. Chesapeake & Potomac Tele- 
phone Co., 295 U.S. 662 (1935); Brooks-Scanlon Corp. v. United 
States, 265 U.S. 106 (1924); Brett v. United States, 86 F.2d 305 
(9th Cir. 1936), cert. denied, 301 U.S. 682 (1937); United States 
v. 3969.59 Acres of Land, 56 F. Supp. 831 (D. Idaho 1944). Just 
compensation within the meaning of the Fifth Amendment is the fair 
market value of property at the time of the taking contemporaneously 
paid in money. Cameron Development Co. v. United States, 145 
F.2d 209 (5th Cir. 1944). It rests on equitable principles and means 
substantially that the owner should be put in as good position as he 
would have been if his property had not been taken or as nearly 
so as is possible under the given circumstances. City of Fort Worth 
v. United States, 188 F.2d 217 (5th Cir. 1951). 

However, the provision of the Fifth Amendment requiring just 
compensation where private property is taken for public use does 
not undertake to socialize all losses but only those which result from 
a taking of property, and damages from other causes may not be 
awarded by a court merely by implication from the Constitutional 
provision. United States v. Willow River Power Co., 324 U.S. 499 
(1945). Even the standard of market value may justly be excluded 
in certain instances. The Court has adopted practical standards, and 
market value may not be the best measure in some cases, as where 
the property has special value to the owner because of its adaptability 
to his needs, or to the taker because of its peculiar fitness to the 
taker’s project. United States v. Cors, 337 U.S. 325 (1949). 

Value attributable to a parcel of land by virtue of its use in com- 
bination with other parcels of land is a proper element of market 
value and just compensation. United States ex rel. Tennessee Valley 
Authority v. Powelson, 319 U.S. 266 (1943). And where a portion 
of a single tract is taken by eminent domain, the owner’s compensa- 
tion for that taking includes any element of value arising out of the 
relation of the part taken to the entire tract. United States v. Miller, 
supra at 376. 

The interest that the permit holder has in public lands is protected 
from wrongful interference of the Federal Government. Oman v. 
United States, 179 F.2d 738 (10th Cir. 1949); Red Canyon Sheep 
Co. v. Ickes, 98 F.2d 308 (D.C. Cir. 1938). To argue, however, 
that one has a compensable property right im public lands appears 
futile. The issuance of a permit under § 315b of the Taylor Graz- 
ing Act, supra, creates no “right, title, interest, or estate in or to the 
lands.” And unless one’s rights and privileges in condemned property 
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amount to an estate or interest in such lands, he is not entitled to any 
compensation for the taking of property. United States v. Honolulu 
Plantation Co., 182 F.2d 172 (9th Cir. 1950), cert. denied, 340 U.S. 
820 (1950) ; Brooklyn Eastern Dist. Terminal v. City of New York, 
139 F.2d 1007 (2nd Cir. 1944), cert. denied, 322 U.S. 747 (1944). 
Because of the hardship suffered by persons being deprived of inter- 
ests in public lands that are administered under the Taylor Grazing 
Act, it was amended to provide that whenever use for any war pur- 
poses of public domain prevented its use for grazing, persons holding 
grazing permits are to be paid out of funds appropriated or allocated 
for such project such amount as the head of such department or 
agency so using the lands shall determine to be fair and reasonable for 
the loss suffered by such persons as the result of the use of such lands 
for war purposes, such payments to be deemed payment in full for 
such losses. 56 Stat. 654 (1942), 43 U.S.C. § 315q (1946) ; 
Osborne v. United States, 145 F.2d 892 (9th Cir. 1944). 

Still, it seems that the accessibility and availability of the public 
lands which adds an element of value to the fee lands, thereby mak- 
ing the fee land in itself more valuable, should be considered in mak- 
ing just compensation for the taking of the fee land, just as schools, 
churches, roads, and markets influence fair value as a component 
but inseparable part of the fee lands. See United States v. Jaramillo, 
190 F.2d 300, 302 (10th Cir. 1951) (reversing, on other grounds, 
the district court). In State v. Deal, 233 P.2d 242, 247 (Ore. 1951) 
the court quotes 2 Lewis, Eminent Domain (3rd Ed. 1909) § 707, p. 
1233, saying, “If, by reason of its [land’s] surroundings, or its natural 
advantages, or its artificial improvements, or its intrinsic character, 
it is peculiarly adapted to some particular use, all the circumstances 
which make up this adaptability may be shown, and the fact of such 
adaptation may be taken into consideration in estimating the compen- 
sation.” The Government is not required to pay an enhanced price, 
which the Government’s demand alone has created, as such a price 
includes an element of value based upon speculation as to what the 
Government could be compelled to pay and hence in fairness should 
be excluded from the determination of what compensation would be 
just. United States v. Miller, supra at 376-379; United States v. 
Cors, supra, at 332-334; See Olson v. United States, 292 U.S. 246, 
256 (1934). 

The court in the Cox case erroneously assumes that something that 
can be taken without compensation cannot be an element of value. 
See the discussion of the court comparing the ranchers to riparian 
owners whose riparian privileges when diminished or destroyed by the 
Government were not compensable. United States v. Cox, supra, 
at 297. A park, adjacent to one’s city lot, may be taken away without 
compensation to the owner of the lot. But if the park hasn’t been 
taken at the time the city lot is taken, market value, and just compen- 
sation for the city lot necessarily includes an element of value based 
upon the proximity of the park. See the dissenting opinion of Chief 
Judge Phillips in the Cox case, supra, at 297. 

The Jaramillo case, supra, handed down by the same court on the 
same day as the Cox case, recognizes the need of considering, as an 
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appurtenant element of value for ranching purposes, the availability 
and accessability of forest permit land provided that consideration was 
given to the possibility that the permits could be withdrawn or can- 
celled at any time. In this case however, only the rancher’s fee and 
leased land was taken, leaving him his permit (public) lands. Just 
compensation in condemnation proceedings includes all elements of 
value that inhere in the property but it does not exceed market value 
fairly determined. Olsen v. United States, supra; United States v. 
3969.59 Acres of Land, supra; United States v. Waterhouse, 132 
F.2d 699 (9th Cir. 1943); United States v. Davis, 41 F. Supp. 595 
(E.D. Tenn. 1941); Sigurd City v. State, 105 Utah 278, 142 P.2d 
154 (1943). 

Thus it appears that an appurtenant element of value that will exist 
after the taking is compensable. United States v. Jaramillo, supra. 
And that an appurtenant element of value disappearing before the 
taking is ipso facto not compensable. Between these propositions is 
the uncertain one, namely, the disappearing appurtenant element of 
value coincidental with the taking, as in the Cox case, supra, where 
the court is not yet ready to allow compensation. However the court 
was divided, and its seems that a fairer interpretation of market value 
at the time of the taking would include an appurtenant element of 
value coincidentally taken. N.A.P. 


FEDERAL CouRTS — FEDERAL JURISDICTION — EFFECT OF STATE 
STATUTES.—Plaintiff, as administrator for a former resident of IIli- 
nois, brought an action in Illinois for wrongful death, based on a Utah 
statute, against a Delaware corporation with registered agents in Utah 
for a death occurring in an airline accident in Utah. The federal dis- 
trict court dismissed the complaint on the ground that the Illinois 
wrongful death statute deprived it of jurisdiction. The statute pro- 
vided: “. . . that no action shall be brought or prosecuted in this 
State to recover damages for a death occurring outside of this State 
where a right of action for such death exists under the laws of the 
place where such death occurred and service of process in such suit 
may be had upon the defendant in such place.” Itt. ANNo. Star. 
c. 70, § 2 (1936). Plaintiff appealed, contending that a state statute 
could not limit the jurisdiction of a federal court. Held, that the pro- 
visions of the Illinois statute were binding on the federal courts’ in 
Illinois, and constituted a bar to the maintenance of the action. First 
National Bank of Chicago v. United Air Lines, 190 F.2d 493 (7th 
Cir. 1951), cert. denied, 341 U.S. 903 (1951). 

Plaintiff is deprived of a forum in the state courts of Illinois be- 
cause of the statute, and by that same statute is barred from the 
federal courts in Illinois. The district court refused to transfer the 
case to the district court in Utah since it found no jurisdiction. Plain- 
tiff is therefore compelled to seek his remedy either in the Utah state 
courts or the federal district court in Utah. 

The Illinois statute, in particular the proviso quoted above, deprives 
the state court of jurisdiction in an action for damages occasioned by 
death occurring in another state in consequence of wrongful act, 
neglect, or default. Carroll v. Rogers, 330 Ill. App. 114, 70 N.E.2d 
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218 (1946) (injury in Missouri, death in Illinois, suit under Missouri 
statute); Wall v. Chesapeake & O. Ry., 290 Ill. 227, 125 N.E. 20 
(1919), writ of error dismissed, 256 U.S. 125 (1921) (injury in 
Ohio, suit under Ohio statute); Walton v. Pryor, 276 Ill. 563, 115 
N.E. 2 (1916), writ of error dismissed, 245 U.S. 675 (1917) (injury 
and death in Missouri, suit under Federal Employers’ Liability Act) ; 
Crane v. Chicago & W.1. Ry., 233 Ill. 259, 84 N.E. 222 (1904) (in- 
jury in Illinois, death in Indiana). The cited cases interpret the act 
in the light of its consequences. Whether the need for the legislation 
arose as a policy against migratory litigation, as a policy against 
wrongful death claims, as a particular application of the concept of 
forum non conveniens, or to relieve congestion in the Illinois courts 
is not disclosed by the decisions of the Illinois courts. It has been 
observed, however, that the motivation of a state which withdraws 
jurisdiction from its courts to entertain wrongful death actions arising 
outside the state is a desire to lessen congestion in its courts. 44 ILL. 
L. Rev. 533 (1950). The court in the principal case, at 495, cited 
infra, reaches the same conclusion. 

It is not the purpose of this note to analyze the statute and the 
situations to which it applies. As respects original causes, the deci- 
sions are uniform in holding that a death in another state cannot found 
an action thereunder. Insofar as judgments founded on a death in 
another state and sued on in the Illinois courts are concerned, it has 
been held by the Supreme Court that the statute, when construed as 
depriving the Illinois courts of jurisdiction of an action on a foreign 
judgment, violates the full faith and credit provision of the Constitu- 
tion. Kenney v. Supreme Lodge of the World, L. O. M., 252 U.S. 
411 (1920), reversing 285 Ill. 188, 120 N.E. 631 (1918). 

As a general proposition, the jurisdiction conferred on the district 
courts by the Constitution and laws of the United States cannot be 
affected by state legislation. Penn General Casualty Co. v. Pennsyl- 
vania ex rel. Schnader, 294 U.S. 189 (1935). But for purposes of 
diversity of citizenship jurisdiction a federal court is in effect only 
another court of the state in which it sits. Woods v. Interstate Realty 
Co., 337 U.S. 535 (1949). The consequence of the Woods decision 
has been the exclusion of suits based on diversity of citizenship where 
the state in which the court sits has closed its courts to such suits. 
Munch v. United Air Lines, 184 F.2d 630 (7th Cir. 1950); Trust 
Co. of Chicago v. Pennsylvania R. R., 183 F.2d 640 (7th Cir. 1950). 
Both of these cases involved the Illinois statute. 

This new statute of the federal district courts and the effect of state 
legislation thereon has not been achieved without hesitation on the 
part of the federal courts. The court in the principal case had earlier 
been faced with the extent of the application of the Illinois statute re- 
garding wrongful death actions in Stephenson v. Grand Trunk West- 
ern R.R., 110 F.2d 401 (7th Cir. 1940), and in Davidson v. Gardner, 
172 F.2d 188 (7th Cir. 1949), and had held that the statute did not 
deprive the district court of jurisdiction. In the latter case, the court 
stated that it would not embrace a doctrine that state legislation could 
impair or abridge federal jurisdiction in cases where it was applicable 
until required to do so by a decision of the Supreme Court in a case 
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where the question was squarely presented and decided. Whether or 
not the decision in the Woods case, supra, passing on a state statute 
which provided that foreign corporations which had not qualified to do 
business in the state could not bring a suit in the courts of the state 
based upon a transaction which occurred within the state, met the 
question as squarely as could be desired, suffice it to say that the court 
of appeals thereafter in the cases of Trust Co. of Chicago v. Pennsyl- 
vania R. R., supra, and Munch v. United Air Lines, supra, overruled 
its holding in the Stephenson and Davidson cases and decided that the 
district court was deprived of jurisdiction. 

The court in Trust Co. of Chicago v. Pennsylvania R. R., supra, 
relying on the decision in Woods v. Interstate Realty Co., supra, to 
overrule its previous holdings, concluded that the Illinois statute did 
not impair federal jurisdiction. The court based its conclusion on the 
premise that federal diversity jurisdiction, created by the Congres- 
sional act, as interpreted by the Supreme Court, was limited in the 
absence of other grounds for jurisdiction, to cases which the state 
court might entertain. In other words, implicit in the diversity stat- 
ute, was the limitation resulting from the Supreme Court’s interpreta- 
tion of diversity jurisdiction. The federal court, by congressional in- 
tent, as the Supreme Court rules, is just the same as that of the state 
court (provided diversity exists), no more and no less. If diversity 
jurisdiction has been limited, that limitation arises not from action of 
the state but exists inherently in the federal statute itself as in- 
terpreted. 

Here then is the latest extension of the doctrine enunciated in Erie 
R. R. v. Tompkins, 304 U.S. 64 (1938). The law to be applied in any 
case is the law of the state; and whether the law of the state is de- 
clared in a statute or by its highest court in a decision is not a matter 
of federal concern. No distinction is made between statutes embody- 
ing the state’s policy regarding the administration of its courts and 
those made in furtherance of its sovereignty. The federal district 
court, it would appear, is subject to the economic, social, and political 
expressions of the legislature of the state within which it sits. It does 
not follow that the federal courts are shirking any responsibility that 
may have been imposed upon them by federal laws, for, as stated be- 
fore, it is implicit in a diversity situation that the court is but another 
state court. It would seem that a contrary result in the principal case 
would create discriminations against citizens of the state in favor of 
those authorized to invoke the diversity jurisdiction of the federal 
courts; and it has been intimated that if the proviso be regarded mere- 
ly as a limitation of jurisdiction and not binding on the federal courts 
in Illinois, then it is conceivable that greater effort would be made to 
get into the federal courts, even to the extent of connivance, in order 
to avoid the proviso. 35 Itt. L. Rev. 351 (1940). 

It is submitted that the effect of the decisions in the foregoing cases, 
apart from the matters immediately decided, has been to offer to the 
judicial administrator a new approach to the solution of the problem 
of congestion in the federal courts. The courts in the decisions here- 
tofore referred to have not felt compelled to discuss their holdings in 
the light of administrative necessity, but the newly pronounced posi- 
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tion of the inferior federal courts with respect to the states makes 
them subject to the same considerations that impel the state legisla- 
tures to enact measures which will promote the “prompt and orderly 
administration of justice.” The circumstances giving rise to over- 
crowded court dockets and long delays from filing to disposition, par- 
ticularly in metropolitan areas, operate to create similar problems with 
respect to the federal courts in those areas. Granted that the Federal 
Rules of Civil Procedure have contributed greatly to a diminution of 
these problems, the fact remains that the case load in the federal dis- 
trict courts has reached shocking proportions. 

The Judicial Conference, composed of the chief judges of the 
judicial circuits and presided over by the Chief Justice of the United 
States, has annually been faced with statistics indicating a greater 
influx of cases and a lower output of finished work. The number of 
civil cases pending at the end of 1947 was greater than at any time 
during the last 20 years. The number of pending civil cases, includ- 
ing cases in which the Government was a party, reached in 1950 the 
highest point since 1933, when they exceeded 50,000. The number of 
private civil cases commenced was 47 percent above the 1941 figure; 
for all civil cases the increase was 42 percent. During the same period 
the number of district judgeships rose by only 12 percent. 

The court in the principal case observes that, the tendency of the 
Illinois statute to regulate and reduce the case load of the Illinois 
courts has produced, in addition, the tendency to promote the prompt 
and orderly administration of justice. By the extension of the doc- 
trine of the Erie case, supra, through the decisions in the Woods case, 
supra, and the principal case, the beneficial results of this and similar 
statutes are made available to the federal district courts, in diversity 
cases, and will, it is submitted, tend to alleviate the administrative dif- 
ficulties with which those courts are faced. To insinuate that similar 
statutes in other jurisdictions would always coincide with the problem 
of congestion in federal courts would be an unwarranted conclusion 
since the legislatures of the several states are faced with immediate 
problems of their own. Nevertheless, where the motivation in the 
legislature is the improvement of the administration of the courts of 
that state, it follows as a reasonable corollary that the administration 
of the federal courts will also benefit. The means available to combat 
the problem of congestion in the federal courts—more effective utiliza- 
tion of the pre-trial procedures, the creation of additional judgeships, 
the temporary service of judges from neighboring circuits and dis- 
tricts, and congressional action to limit the exercise of jurisdiction in 
diversity cases—have not supplied a satisfactory solution. Nor is it 
suggested that state policies embodied in statutes enacted to attack 
the same or similar problems will be the final answer. But the prom- 
ised application of those policies in diversity cases is, at least, a long 
stride in the right direction. Te" 


PATENTS—CLAIMS—BROADER THAN THE INVENTION—MECHANI- 
cAL Patents.—A patent application upon electronic apparatus for 
receiving signal impulses disclosed a preferred embodiment. Com- 
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ponents were designated as control impulse generating means, trans- 
lating means, symbol storage devices, and switching means, each 
separately described in detail. Certain claims recited these com- 
ponents as designated with functional qualifications. At least two of 
the components were found novel and without prior art or dis- 
closed equivalents. The rejection was grounded, in the absence 
of such equivalents, upon the claims being broader than the inven- 
tion. Held, that claims are properly rejected where components, for 
which applicant has shown no equivalents, are recited in “means” 
plus function terminology. Ex parte Desch, 89 U.S.P.Q. 613 (1950). 

This holding is contrary to the general trend of prior decisions in 
mechanical cases where at least two of the elements of the disclosed 
machine are found novel. Where broad language is employed at the 
precise point of novelty, rejection is proper. Faulkner v. Gibbs, 338 
U.S. 267 (1949). In the principal case, prior art was not applied 
and the novelty may be assumed to lie in diverse points or in the 
combination. 

The board stated it to be fundamental in the patent law that 
permissive recital of a component in a combination claim by “means” 
plus function type of terminology is predicated upon the existence 
of an equivalent for the disclosed preferred embodiment at the time 
of filing the application, whether it falls within the chemical, mechani- 
cal, or electrical art. The distinction was recognized that equivalents 
in mechanical and electrical cases, as contrasted with chemical 
cases, are generally obvious. Ex parte Vickers, 53 U.S.P.Q. 607 
(1941). The board considered that the strict chemical rule that 
equivalents, where not obvious, must be shown by applicants to exist 
to provide a basis for broad claim terminology was applicable, citing 
a purely chemical case, Philip A. Hunt Co. v. Mallinckrodt Chemical 
Works, 177 F.2d 583 (2d Cir. 1949). 

The basis for rejecting or invalidating a combination claim as 
broader than the invention lies in Rev. Stat. § 4888 (1875), 35 
U.S.C., § 33 (1946), and compliance therewith is a question of law. 
Keyes Fibre Co. v. Chaplin Corp., 97 F. Supp. 605 (D.C. Me. 1951). 
Better authority holds that a claim may properly embrace a me- 
chanical equivalent not known at the patent date. Sanitary Re- 
frigerator Co. v. Winters, 280 U.S. 30 (1929); 3 Walker, Patents, 
465 (Deller’s ed. 1937). 

As a corollary, termed the mechanical rule, the applicant may 
obtain broad claims to a machine based on a single preferred em- 
bodiment if the prior art permits, even though an equivalent em- 
braced in the claims be unobvious at the patent date. In re Vickers, 
31 C.C.P.A. (Patents) 985, 141 F.2d 522, 61 U.S.P.Q. 122 (1944) ; 
In re Matzner, 20 C.C.P.A. (Patents) 799, 62 F.2d 190, 16 U.S.P.Q. 
25 (1933). A disclosure of the “best mode” of applying the principle 
of the machine is sufficient compliance with Rev. Stat. § 4888, supra, 
provided the claims are not functional and indefinite. Paper Bag 
Patent Case, 210 U.S. 405 (1908); In re Kirschbraun, 18 C.C.P.A. 
(Patents) 735, 44 F.2d 675, 7 U.S.P.Q. 132 (1930). This me- 
chanical rule applies to electrical apparatus. Ex parte Branham, 67 
U.S.P.Q. 52 (1944). 

7 
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In cases involving an unpredictable physical or chemical property 
of matter, a distinctive and established chemical rule has evolved. As 
this unpredictability makes the determination of equivalency possible 
only by inventive experimentation, the burden naturally falls on the 
applicant to establish the equivalency of materials within the class 
claimed. The materials within the class are generally known; their 
equivalency is not, and is the subject of invention. Equivalency of 
mechanical devices, contrarily, may be determined a priori from 
a knowledge of their principles of operation. Tyler v. Boston, 7 Wall. 
327 (U.S. 1868). The test is the predictability of equivalency and 
derives from very practical considerations. If the inventor of a 
machine discloses the best mode of applying its principles, the public 
will gain little by a further disclosure of equivalent but less efficacious 
modes. The breadth of an invention of a machine should be de- 
termined solely by the prior art and not by the variety of modes dis- 
closed. Ex parte Weaver, 8 O.G. 967 (1897); Ex parte Scheerer, 
61 U.S.P.Q. 456 (1943). This distinctive mechanical rule has been 
lately affirmed. In re Hall, 36 C.C.P.A. (Patents) 1114, 175 F.2d 
459, 82 U.S.P.Q. 207 (1949). 

A twilight zone between the mechanical and the chemical rule 
exists without clear demarcation. A process of fractionating lubricat- 
ing oil is within the mechanical rule as a physical process. Ex parte 
Parkhurst, 48 U.S.P.Q. 651 (1940). A chemical method of coloring 
fruit falls within the mechanical rule in the absence of an obscure 
physical or chemical property. Ex parte Sharma, 48 U.S.P.Q. 646 
(1940). The demarcation would seem to arise from a determina- 


tion of obscurity or predictability of equivalency and not from 
obviousness of equivalents nor an arbitrary chemical-mechanical 
classification. Ex parte Raiziss, 82 U.S.P.Q. 121 (1948). 

It is submitted that the decision in the principal case constituted an 
improper application of the chemical rule. On the other hand the 
decision follows the trend of authority toward a vitiation of the patent 


reward. Cf. Note, 1 Geo. Wasu. L. Rev. 536 (1933). 
W.R.S. 


PATENTS—DECLARATORY JUDGMENT—ACTUAL CONTROVERSY.— 
Plaintiff brings suit for declaratory judgment of patent invalidity and 
non-infringement. The amended complaint alleges that defendant 
offered to plaintiff, and urged plaintiff to accept, a license under all 
its patents, and urged plaintiff to agree to pay a specified royalty for 
all operations coming within a definition of the process contained in 
said license. The complaint further alleges that the offer of a license 
to plaintiff was intended by defendant to be understood by plaintiff, 
and was understood by plaintiff, as a representation that the payment 
of a royalty was necessary for the continued operation of said proc- 
ess. Upon defendant’s motion to dismiss the complaint, held, motion 
granted, since a mere offer of a license does not create an actual con- 
troversy under the Federal Declaratory Judgment Act, 28 U.S.C. 
§§ 2201, 2202 (Supp. 1950), and that the added factor that plaintiff 
understood as the representation that a payment of royalty was neces- 
sary for the continued operation of its process is too subjective to 
serve as a guide in applying the declaratory judgment statute. Alamo 
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Refining Company v. Shell Development Co., 90 U.S.P.Q. 326 (D. 
Del. 1951). 

Section 2201 of the Federal Declaratory Judgment Act, supra, 
reads in part: “In case of actual controversy within its jurisdiction 
. + + any court of the United States . . . may declare the rights 
and other legal relations of any interested party seeking such declar- 
ation, whether or not further relief is or could be sought.” This Act, 
therefore, requires that an actual controversy be present before United 
States courts have jurisdiction. The presence of a controversy would 
be necessary even in the absence of an express statement to that effect 
in the Act itself, since the jurisdiction of federal courts is limited by 
the United States Constitution Article III, Section 2 to “cases” and 
“controversies.” 

In order to have an “actual controversy” within the meaning of 
the statute, there must be notice of infringement given the plaintiff 
by the defendant. When considering the notice requisite to give 
courts jurisdiction, two elements of the notice need be considered, 
namely, the sufficiency of the notice, that is to say, in what way was 
the notice given the plaintiff; and the quality of the notice, that is to 
say, of what infringement does the notice accuse the plaintiff? Both 
elements are involved in the principal case. 

The courts are not in general agreement as to what facts must be 
present to constitute sufficient notice. The mere existence of a patent 
without notice of infringement, either direct or indirect, is univer- 
sally held to be insufficient basis upon which to institute a declaratory 
judgment action. Tuthill v. Wilsey, 85 F. Supp. 586 (N.D. II. 
1949) ; citing Borchard, Declaratory Judgments, 2d ed. at 807. If, 
however, there has been a prior charge that upon issuance of the 
patent, plaintiff would be infringing, then the mere issuance of the 
patent in question would be sufficient. Newell v. O. A. Newton & 
Son, 95 F. Supp. 355 (D. Del. 1950). 

Under more recent holdings, actual notice to plaintiff by patentee 
that plaintiff is infringing is not necessary, but rather indirect notice 
through trade journals or to plaintiff’s licensees or vendees is sufficient 
to sustain a declaratory judgment action. Aralac, Inc. v. Hat Corp. of 
America, 166 F.2d 286 (3rd Cir. 1948); Rhodes Pharmacal Co. v. 
Dolcin Corp., 91 F. Supp. 87 (S.D. N.Y. 1950) ; Walker v. Walker, 
86 F. Supp. 657 (N.D. Cal. 1949); National Transformer Corp. v. 
Ranney, 86 F. Supp. 57 (N.D. Ohio 1949). Similarly, it was held 
in Apex Hosiery Co. v. Knitting Machines Corp., 90 F. Supp. 763 
(D. Del. 1950), that notice to some users of a machine that they are 
infringing is sufficient to enable other users of the same type of ma- 
chine, who have not been so notified, to bring a declaratory action, and 
in Dewey & Almy Chemical Co. v. American Anode, Inc., 137 F.2d 
68 (3rd. Cir. 1943), cert. denied, 320 U.S. 761 (1943), that a declara- 
tion in a suit brought by the patentee against a user of a process sim- 
ilar to the process employed by plaintiff that the user was infringing 
was sufficient to show substantial controversy between the plaintiff 
and the patentee, although the patentee never directly threatened 
plaintiff, and did not know that plaintiff practiced the process com- 
mercially. 

Even if the notice is considered sufficient, there still remains the 
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question of the quality of the notice. In Pomerantz v. Jean Vivaudou 
Co., 65 F. Supp. 948 (S.D. N.Y. 1946), where the defendant, who 
was an owner of many patents, wrote the plaintiff indicating that they 
intended to start an action for patent infringement or unfair compe- 
tition, or both, but did not specify any particular patent as being 
infringed, the court held that plaintiff's complaint failed to state a 
cause of action for declaratory judgment, stating that plaintiff cannot 
engage in a fishing expedition. In Federal Telephone & Radio Corp. 
v. Associated Telephone & Telegraph Co., 169 F.2d 1012 (3rd Cir. 
1948), cert. denied, 335 U.S. 859 (1948), however, where defendant 
through its advertisements notified users that it owned 1,600 patents, 
that it exercised virtual control over the industry since it owned vital 
patents, and in substance asserted that anyone using disclosures of any 
of its patents is in danger of infringement, the court held that a justi- 
ciable controversy was alleged to exist. 

If the instant complaint is compared with the disposition previously 
afforded the same case on the original complaint, Alamo Refining 
Company v. Shell Development Co., 84 F. Supp. 325 (D. Del. 1949), 
wherein it was alleged that defendant urged plaintiff to accept a license 
under all its patents to permit the continued use of the process and 
thereby to avoid liability for infringement, the holding by the same 
court under the allegations of the original complaint denying a mo- 
tion to dismiss, the problem facing the courts is more clearly brought 
out. Whereas the original complaint, where the acceptance of a li- 
cense was alleged to be necessary to avoid liability for infringement, 
was held to be sufficient to create a justiciable controversy, when the 
complaint was amended to delete any reference to infringement and 
was based merely upon the understanding of the plaintiff that the 
license was necessary for continued operation, the court held that 
there was not creation of an actual controversy since the notice was 
insufficient. In this respect the court adopts the rulings laid down 
in Thermo-Plastics Corp. v. International Pulverizing Corp., 42 F. 
Supp. 408 (D. N.J. 1941), wherein it was held that the mere “under- 
standing” by a lessee that defendant charged him with infringement 
is insufficient, so that a summary judgment of dismissal will be given ; 
and in Caterpillar Tractor Co. v. International Harvester Co., 106 
F.2d 769 (9th Cir. 1939), wherein the court stated that actual con- 
troversy is not involved where a person merely apprehends or fears 
assertions of rights against him by another. 

As to the quality of the notice, the court in the instant case is 
bound by the ruling in Federal Telephone & Radio Corp. v. Associated 
Telephone & Telegraph Co., supra, and therefore holds that although 
defendant has thousands of patents, and accuses plaintiff of infring- 
ing an unspecified number of them, this fact in itself will not sustain 
a motion to dismiss the complaint, as evidenced by the denial of the 
motion to dismiss on the original complaint. 

It is submitted that the court correctly held that the mere under- 
standing by the plaintiff that a license was necessary was insufficient 
basis for a declaratory judgment action. It is further submitted, that 
the fact that the patents allegedly infringed were not specified, in a 
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case such as this where thousands of patents may be involved, should 
be sufficient in itself to deter the courts from attempting to define 
the rights and legal relations of the parties. 

L.S.L. 


PATENTS—PATENTABILITY OF ISOMERIC AND Homotocous Com- 
POUNDS.—Appellants claimed an isomer of a known compound pos- 
sessing valuable properties as a broncho-dilator having little or no 
effect upon blood pressure. The Patent Office Board of Appeals, in 
an opinion dated February 8, 1950, reversed the rejection of the Pri- 
mary Examiner, which was based on the ground that the new isomer 
was unpatentable over the known compound. The rejection was 
based upon the appellant’s failure to show that their claimed com- 
pound possessed unobvious properties not shared by the prior art 
isomer. The board held that the reference disclosing the known 
isomer did not even remotely suggest that the claimed compound 
would possess such beneficial properties as a broncho-dilator, or even 
that it would be useful in this respect, and that, having shown that 
the valuable properties possessed by the claimed compound could not 
have been expected from the known properties of its known isomer, 
a comparison between the actual properties of the claimed compound 
and its prior art isomer was not necessary. Ex parte Kolloff and 
Levin, 88 U.S.P.Q. 330 (1951). 

In the case of In re Henze, 37 C.C.P.A. (Patents) 1009, 181 F.2d 
196, 85 U.S.P.Q. 261 (1950), commented on in 19 Geo. Wasu. L. 
Rev. 105 (1950), the court held that a chemical compound possess- 
ing valuable anticonvulsant activity combined with low toxicity was 
not patentable over its known next lower homologue since appellant 
had only shown that his claimed compound possessed unexpected ben- 
eficial properties not known to be possessed by the prior art homo- 
logue, and had failed to show that his claimed compound possessed 
unexpected properties not in fact possessed by the prior art homo- 
logue. The court additionally stated that this same rule applies to 
isomers. 

While the court in the Henze case held that lack of knowledge of 
the properties and uses of the prior art homologue was not material, 
they did not believe that the Patent Office would be justified in exact- 
ing empirical data from an applicant respecting the properties of the 
prior art homologue in every case. The court gave as an illustration 
of when empirical data should not be required the situation where 
the reaction of the old compound under the claimed conditions and 
limitations is a well established fact of general cognizance in the art. 

It is therefore submitted that the instant case and the Henze case 
are in hopeless conflict; the Henze case requiring a showing of a dif- 
ference in actual properties above and beyond a showing of unex- 
pected properties over the known properties of the prior art com- 
pound, and the instant case holding that such additional showing was 
not necessary under substantially the same factual situation, and in 
exactly the opposite situation from that in which the court in the 
Henze case indicated the additional showing would not be necessary. 
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The decision in the instant case does not pretend to distinguish the 
Henze case and the reason for this is apparent from the fact that the 
instant case was decided prior to the decision in the Henze case, 
which was decided on April 3, 1950. A comparison between these 
decisions is required because in each an opposite result was achieved 
by reliance upon the decisions in the cases of In re Hass, 31 C.C.P.A. 
(Patents) 895, 903, 908, 141 F.2d 122, 127, 130, 60 U.S.P.Q. 544, 
548, 552 (1944). 

The problem arises as to whether or not a showing of unexpected 
beneficial properties over the known properties of the prior art hom- 
ologue or isomer is sufficient to establish invention to any greater ex- 
tent than a similar showing in comparison with the actual properties 
of the prior art homologue or isomer. Novelty, utility, and invention 
are all prerequisites to the grant of a patent, 29 Stat. 692 (1897), 
35 U.S.C. § 31 et seg. (1946), and since the Court of Customs and 
Patent Appeals in the Hass cases and in the Henze case as well as 
the Patent Office Board of Appeals in the instant case assumed that 
novelty and utility existed, the difference between the offered showing 
and the required showing must be considered in relation to the ques- 
tion of the presence of invention. 

The court in the Henze case relied upon Ellis, Ellis on Patent 
Claims, §§ 474 and 475, for the proposition that those skilled in the 
chemical art would not consider an adjacent homologue of an old com- 
pound to be an inventive advance unless the beneficial properties real- 
ized in the new homologue were not within what a trained chemist 
would expect to be inherent in the product. It is submitted that a 
chemist would be no more informed as to the properties of the new 
homologue were the properties of the known homologue unknown, or 
different in fact. The difficulty of the achievement and the benefit to 
the public of a disclosure of that achievement are the usual criteria 
of invention and are submitted to be the same in each situation. 

On the other hand if we assume that a new homologue or isomer 
is merely an immaterial variation over the prior art compound on 
the basis that it is so considered by those conversant with the chemical 
art, a showing of a beneficial use not known to be possessed by the 
prior art compound might satisfy the statutory requirements of utility 
and invention but would still be unsatisfactory to establish novelty in 
the compound. A showing of properties in the claimed compound not 
actually possessed by the prior art homologue or isomer establishes an 
actual difference between the two compounds as opposed to a mere 
immaterial variation and hence establishes novelty in the compound. 

It is therefore submitted that the requirement for a showing of a 
comparison of actual properties has its real basis in the principle that 
an old compound cannot be repatented by the discovery of new and 
unexpected properties, In re Thuau, 30 C.C.P.A. (Patents) 979, 135 
F.2d 344, 3} U.S.P.Q. 324 (1943), and not on the basis that a dif- 
ference between the showing required and made indicates invention 
in one situation and a lack of invention in the other. Actually the 
discovery of new and unexpected properties of an old compound is 
inventive and is a proper basis for a method claim, and the concept 
that the Thuau doctrine is applicable where an immaterial variation 
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has been made so that the claimed material is not identical with the 
old one is not new law. Note, 19 Geo. Wasu. L. Rev. 705 (1951). 

The court in the Henze case apparently recognized that the Thuau 
doctrine was in some measure behind their reasoning. In consider- 
ing the effect of a contrary holding the court noted that adjacent hom- 
ologues, without more, were but “equivalents,” and that were the 
applicant permitted to escape the responsibility of showing that the 
same property was not inherent in the old homologue not previously 
known to be useful for that purpose, the result would be to effectively 
wipe out the doctrine that a new use for an old product is not patent- 
able from the law of chemical patents. The court cited In re Benner, 
36 C.C.P.A. (Patents) 1081, 174 F.2d 938, 82 U.S.P.Q. 49 (1949) as 
representing the doctrine, but it is of interest to note that In re Ben- 
ner relied upon, and cited In re Thuau, supra. 

The use of the term “equivalents” requires clarification since this 
term is possibly the most misused term in the patent law. The term 
has been employed with reference to patentability when an element 
in a combination has been replaced by what those in the art would 
believe to be capable of performing the same function. Note, 19 
Geo. Wasn. L. Rev. 458 (1951). This term has also been employed 
to describe a colorable change made by one who has copied a patented 
invention with a slight change which avoids the terms of the claims. 
In this situation the knowledge which has made possible the change 
cannot arise in the patentee’s specification since subject matter not 
claimed but disclosed is dedicated. The term “equivalents” has been 
given a third connotation by the Supreme Court of the United States 
in the case of Graver Tank and Mfg. Co. v. Linde Air Products Co., 
339 U.S. 605 (1950), where, in the equitable situation which existed, 
a substance which was taught to be useful for the purpose in the speci- 
fication was included within the claims by calling it an “equivalent.” 
Note, 19 Geo. Wasn. L. Rev. 491 (1951). 

The term “equivalents” as employed by the court in the Henze case 
is believed to have been used in a different connotation from its pre- 
vious usage as exemplified in the preceding paragraph. There, a com- 
parison was made between elements employed for a particular pur- 
pose and no attempt was made to imply that the elements held to be 
“equivalent” would be so for all purposes. On the other hand, homo- 
logues and isomers are considered to be equivalent to each other for 
all purposes and are thought to be identical for practical purposes. It 
does not appear to be an undue extension of the Thuau doctrine to 
handle substances which are considered to be identical for practical 
purposes in the same manner as substances which are in fact identical. 
This treatment would logically stop when a showing is made of an 
actual difference in properties. 

It is therefore submitted that the instant case is in conflict with 
the decision in the Henze case, and that the result in the Henze case is 
preferable. It is further submitted that the reasoning employed in the 
Henze case is not an adequate basis for the result achieved, but that 
the Thuau doctrine, which was alluded to in the decision, does pro- 
vide such a basis. 

A.G.G. 
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PATENTS—STATUTORY CLASSES OF INVENTION—Process CLAIMS 
—Manvat Maniputation oF EFFEcTED Propuct.—Appellant 
claimed a structure in combination with an electric cooking range for 
converting from a deep well cooking unit to a surface cooking unit 
and the method of manipulating the structure to effect the conversion. 
The Patent Office Board of Appeals found the method to be novel and 
inventive. Held, the method involving the manipulative steps of using 
a ga structure is patentable. Ex parte Fry, 91 U.S.P.Q. 17 

The decision and reasoning of the case, while not declaring new 
law, clarifies one phase of the problem of the existing status of 
process claims. Until the instant decision, express authority has been 
lacking for the proposition that the method of manually presetting a 
novel mechanism is patentable subject matter. 

In the specification is described the structure and the manual 
method of manipulating it. Claims to the structure had been allowed. 
All process claims had been rejected on the ground that they were 
drawn to the obvious features and use of the apparatus. 

The rejection of the manipulative method claims sounds in either 
or both of the well founded doctrines against patentability first, that 
the mere function of a machine is not patentable, and second, that 
the obvious method of effecting a product is not patentable. On 
appeal it was held that the claims are not barred by the doctrine 
that the mere function of a machine is not patentable since the 
operation or function of a machine is not embodied in the claims. 

Consideration of the subject device compels the conclusion that 
the structure described is not a machine because it has no inherent 
law of operation. Corning v. Burden, 15 How. 252 (U.S. 1852). 
The structure then falls into the statutory class of article of manu- 
facture. Johnson v. Johnston, 60 Fed. 618 (C.C.W.D. Pa. 1894) ; 
1 Robinson, Patents 182 (1890). Since the structure is not a ma- 
chine the doctrine militating against validity of a claim to the mere 
function of a machine is inapplicable. 

The remaining basis for rejection urged against the method claims 
is that the obvious manner of effecting a product is not patentable. 
Ex parte Trevette, 1901 C.D. 170. 

However, it was further found on appeal that such a doctrine is 
inapplicable. Such finding follows once it is recognized that the 
process claims are directed to the method of manually manipulating 
the subject of the article claims, an effected product. 

It has been said that methods involving manipulation of apparatus 
are generally considered allowable. Berman, Method Claims, 17 J. 
Pat. Orr. Soc’y 713, 789 (1935). But authority to sustain this 
statement is not clear. 

Patentability of methods of manipulation of a product was in- 
dicated by the decision in Ex parte Myers, 2 U.S.P.Q. 348 (1929). 
The claims to a method of exchanging mail bags between a ground 
station and an aircraft in flight were held unpatentable on the sole 
basis of lack of invention over the prior art. 

Apparent reversal of this favorable attitude followed in Ex parte 
Brueckmann, 6 U.S.P.Q. 166 (1930), holding unpatentable claims 
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to the method of operating an alarm. It was reasoned that the method 
is not a series of steps for performing some operation upon material 
to change its character or condition, but instead is the steps of effect- 
ing the function of the system. Thus the manipulative method does 
not fall within the statutory class of art defined in Cochrane v. 
Deener, 94 U.S. 780 (1877). 

The distinction between the manipulative methods of handling a 
product and of effecting the function of a machine was recognized and 
the process of orienting a tool in a borehole was held to be a 
patentable art in Ex parte Hyer, File Wrapper U. S. Patent 2,120,670 
(1938), validity sustained sub nom. Eastman Oil Well Survey Co. 
v. Sperry-Sun Well Surveying Co., 131 F.2d 884 (5th Cir. 1942). 

But even though an art requires that old elements be transformed 
into some new thing, a new thing may be created merely from me- 
chanical readjustments or the new juxtaposition of parts. A manual 
method of laying cork tile floors was found to be a patentable pro- 
cess in David E. Kennedy, Inc. v. Beaver Tile Co., 232 Fed. 477 
(S.D. N.Y. 1916). A method of waving hair has been held patentable. 
Naivette, Inc. v. Bishinger, 61 F.2d 433 (6th Cir. 1932). A manual 
process of suspending a cable may be a patentable art, Chinnock v. 
Paterson, P. & S. Tel. Co., 112 Fed. 531 (3d Cir. 1902). On the 
other hand, claims to methods of manual manipulation have been 
held invalid with language to the effect that the human faculty should 
not be the subject of a monopoly grant. In re Holmes, 17 C.C.P.A. 
(Patents) 892, 37 F.2d 440, 4 U.S.P.Q. 179 (1930) (method of 
transcribing spoken words to written record). But the basis for 
nonpatentability seems to be more firmly founded upon anticipation 
or lack of invention over the prior art. 

No established fundamental objection is urged against the patenta- 
bility of claims to a method of manual manipulation to effect a 
product. The distinction between a method of manual manipula- 
tion to effect a product and a method of manually manipulating an 
effected product resides in the manner in which utility flows from 
the process. The beneficial result must be physically manifested, 
Halliburton Oil Well Cementing Co. v. Walker, 146 F.2d 817 (9th 
Cir. 1944) (method of determining depth) ; In re Yuan, 38 C.C.P.A. 
(Patents) 967, 188 F.2d 377, 89 U.S.P.Q. 324 (1951) (method of 
design of airfoil). It would seem to be immaterial whether the bene- 
ficial result flows from a new product of the process, Cochrane v. 
Deener, supra, from the transitory physical change during the pro- 
cess, The Telephone Cases, 126 U.S. 1 (1887), or from the same 
product by virtue of being manipulated into a new position or en- 
vironment. 

In the instant case, the method is not dependent upon the specific 
structure since other structure could be manipulated in the same way 
to obtain the same result. Where the inventive concept resides in a 
process the patent protection afforded should be commensurate with 
that contribution, The Telephone Cases, supra. ~ 

The principal case has clarified the phase of the law pertaining 
to patentable arts. An art necessarily includes a physical force ap- 
plied and a physical object acted upon. There appears to be no 
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established objection to the ultimate force being solely manual. The 
nature of the physical object acted upon becomes of moment in the 
application of doctrines against patentability which are peculiar to 


a particular statutory class, but the requisites of ome remain 
unchanged. P. J. E. 


TAXATION—AWARDS AND PrizeEs—Gross INCOME OF GiFrt.—The 
taxpayer, Leroy J. Robertson, a musician and composer by profes- 
sion, to satisfy his personal desire to produce a symphony, worked on 
a composition, called “Trilogy,” during the years 1937, 1938 and 
1939. The unpublished manuscript was completed in December, 1939, 
and placed in his files. Having learned that Henry H. Reichhold, an 
industrialist and philanthropist, as president of the Detroit Orchestra, 
Inc., was offering awards for the best symphonic compositions written 
by native-born composers of North, Central and South America, Mr. 
Robertson in 1946, filed an official entry blank in the contest for his 
composition “Trilogy.” On December 14, 1947, the taxpayer was 
awarded and received the $25,000 prize. Held, the award was tax- 
able income and not a gift. United States v. Leroy J. Robertson, 190 
F.2d 680 (10th Cir. 1951), cert. granted, 20 U.S. L. Weex 3152 
(U.S. December 11, 1951). 

Gross income has received a broad definition under INT. Rev. 
Cope § 22 (a), which provides that “. . . ‘Gross income’ includes 

. income derived from salaries, wages, or compensation for per- 
sonal service . . . and income derived from any source whatever 

. .” Certain exclusions from gross income are enumerated in 
§ 22 ( b) and money or property received as a gift is specifically named 
as an excludible item. Administrative interpretations have held spe- 
cific classes of items to come within the purview of § 22 (a), e. g., a 
reward, such as for preventing a bank robbery, O.D. 602, 3 Cum. 
Butt. 93 (1920); winnings in a newspaper contest, I.T. 1651, II-1 
Cum. Butt. 54 (1923) ; automobile won by ticket holder where num- 
bered ticket was given with each meal purchased at a restaurant, I.T. 
1667, II-1 Cum. Butt. 83 (1923) ; and money or other prizes won 
in a radio quiz contest, I.T. 3987, 1950-1 Cum. Butt. 9 

An award to the taxpayer from a foundation organized to promote 
the public welfare constituted a gift under Int. Rev. Cope § 22 (b) 
(3) according to G.C.M. 5881, VIII-1 Cum. But. 68 (1929). The 
ruling specifically stated that the award was in recognition of the tax- 
payer’s achievements in science and his services in promoting the 
public welfare. The amount constituted a gratuity as distinguished 
from compensation for services since no services had been rendered 
to the foundation. It was also clear that the award was not the 
result of a competitive prize. 

In McDermott v. Commissioner, 150 F.2d 585 (D.C. Cir. 1945), 
the Tax Court was reversed by the holding that the 1939 winner of 
the $3,000 Ross Essay Prize given by the American Bar Association 
received a gift and not taxable income. The Commissioner did not 
acquiesce and I.T. 3960, 1949-2 Cum. BuLL. 13 was issued wherein 
the Bureau took the view that if services are required in connection 
with an award the prize money received is taxable income under 
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§ 22 (a). The decision in the principal case is in conflict with Mc- 
Dermott, supra, the court in the Robertson case stated that the Mc- 
Dermott decision placed too much importance on the donative intent 
of the nonprofit association and on the nonpecuniary motive of the 
taxpayer. The reasoning was that while these two elements may be 
considered in determining whether an amount received is a gift for in- 
come tax purposes, they are not necessarily controlling factors. The 
thesis of the principal case is that the composition was the result of 
the taxpayer’s professional training as a musician and the prize was 
received as a result of his labor just as much as though he had sold it 
or had been paid for its use. Furthermore, in view of the general pur- 
pose of the statutes to tax all income, a strict construction should be 
applied to § 22 (b) (3) which excludes gifts from classifications as 
gross income. 

Generally, the Tax Court has refused to follow the McDermott 
case, supra. An amount presented to a doctor by a foundation, exempt 
from income tax, was held to be taxable income to him. Israel 
Strauss, 6 CCH 1947 T.C. Mem. Dec. 830 (1947). McDermott, 
supra, was distinguished in that the foundation in a letter to the tax- 
payer had stated the consideration to be the doctor’s continuing his 
service at the hospital for a stipulated period. In Herbert Stein, 14 
T.C. 494 (1950), the taxpayer received a $25,000 award for sub- 
mitting the best plan on postwar employment, the stated purpose of 
the contest being to develop intelligent planning toward meeting this 
problem. Pabst Brewing Co. offered the awards in connection with 
the observance of the one-hundredth anniversary of the founding of 
its business and charged the expenditures therefor to expense. The 
amount received was held taxable income to the recipient. The Tax 
Court thought that in the McDermott case, supra, too much impor- 
tance had been placed on the intention to make a gift and not enough 
attention given to the problem of whether the recipient realized gain 
or compensation from labor or work at a business or profession. 
There was a clear indication in the Stein opinion, supra, that, even if 
the two cases could not be distinguished, the Tax Court would not 
follow the appellate court in its restriction of the scope and meaning 
of income as set forth in the statutes. The winner of an award for a 
paper dealing with parity prices and postwar price policies for agri- 
culture in a contest sponsored by the American Farm Economic Asso- 
ciation was held to have received income under § 22 (a) of the Code. 
Frederick v. Waugh, 9 CCH 1950 T.C. Mem. Dec. 309 (1951). The 
McDermott case, supra, was distinguished in that there the American 
Bar Association neither derived nor sought any profit or advantage 
from the contest while the American Farm Economic Association 
hoped to and did promote interest in itself and in farm economics, one 
of the main objectives of the organization. 

The trial court in Robertson v. United States, 93 F. Supp. 660 (D. 
Utah 1950), followed McDermott, supra, and found for the taxpayer 
but was reversed in the principal case. The McDermott decision was 
followed in another district court case where it was held that an award 
by a tax exempt foundation, organized to encourage scientific study, 
research and education in the arc welding industry, for the best paper 
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dealing with progress made by arc welding in industry did not con- 
stitute taxable income to the recipient. Amirikian v. United States, 
100 F. Supp. 263 (D. Md. 1951). The court held that to tax the 
recipient of the award would in effect nullify the foundation’s exemp- 
tion from taxation under § 101 (6). The opinion also stated that the 
Bureau had followed the Stein and the Waugh cases in spite of its rul- 
ing in G.C.M. 5881, supra, that Nobel prizes, Guggenheim fellow- 
ships, Rhodes scholarships and other similar awards to scientists and 
scholars were gifts and exempt from taxation. Upon careful reading 
of the ruling the apparent inconsistency in the Bureau’s position does 
not seem to be real. This G.C.M. states that the award was for the 
recipient’s achievements in science and his services in promoting the 
public welfare. These achievements had been accomplished before the 
award was made, and were not the result of competition for a prize— 
science and the public had already received all the benefits therefrom, 
and no further requirements were to be met by the recipient. Those 
decisions holding awards or prizes to be gifts have relied mainly upon 
the presence of donative intent and thereby eliminated such payments 
as compensation for services. While a payment may not be both com- 
pensation for services within the meaning of § 22 (a) and a gift with- 
in the meaning of § 22 (b) (3), it has been said in the Supreme 
Court that the categories of gift and compensation are not always 
mutually exclusive, but at times may overlap. Bogardus v. Commis- 
sioner, 302 U.S. 34 (1937) (dissenting opinion). 

The holding of the court in the principal case appears to be sound. 
A winning participant in this type of case, whether his motive be 
pecuniary or otherwise, receives taxable income in exchange for his 
services. The exemption of an organization from income tax under 
§ 101 (6) does not likewise exempt from such a tax the recipients of 
awards or payments made by such organization. The true test of tax- 
ability to these recipients should be whether services were performed 
or some other act was done that aided in carrying out the purposes 
and objectives for which the organization was created. The existing 
state of confusion brought about by the conflicting decisions cited 
above should be cleared up by the Supreme Court since certiorari has 
been granted in the principal case. T. J.D 
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Cartes Evans Hucues. Two Volumes. By Merlo J. Pusey. New 
York: The Macmillan Co., 1951. $15.00. 


Over the years 1905 to 1941, from Roosevelt I through Roosevelt 
II, Charles Evans Hughes was in the forefront of American public 
life. The outline of his career—counsel for the New York gas and 
insurance investigations, Governor of New York, Associate Justice 
of the Supreme Court, candidate for the Presidency, Secretary of 
State, and Chief Justice—is tolerably well known. The details of that 
career, necessarily, became blurred as one outward attainment suc- 
ceeded another; and the man himself, doubtless because of the appar- 
ent concealment afforded by the most famous (and probably most 
formidable) set of whiskers in Twentieth Century America, remained 
a ma to the public generally—and to many contemporaries as 
well. 

Mr. Pusey has performed a distinct service in rescuing the real 
Hughes from the legends, and in making his subject come alive. His 
portrayal enables the reader to appreciate the acuteness of Holmes’ 
comment when Hughes resigned in 1916: “I shall miss him con- 
sumedly, for he is not only a good fellow, experienced and wise, but 
funny, and with doubts that open vistas through the wall of a non- 
conformist conscience.” + One feels in Mr. Pusey’s pages not only the 
rugged strength of Hughes plus his “inner gyroscope of conscience 
and capacity” of which the present Chief Justice has spoken,” but also 
a warmth and-a capacity for affection which could not have been evi- 
dent to any who knew only the Jove-like features visible on the 
bench. Indeed, the letters between Hughes and his wife which are 
reproduced in these pages are so affectionately tender that one feels 
embarrassment at reading them, so obviously were they written for 
other eyes alone. 

As a portrayal of Hughes the man, Mr. Pusey’s book is first-rate 
biography. It will move the reader, and assuredly it tempts a re- 
viewer to discourse at large—and at length—on the matters suggested 
by the manifold aspects of this extraordinary man’s activities. But 
the present appreciation is written for a law review, so the temptation 
must, alas, be foregone. 

Lawyers are concerned, primarily, with Hughes on the bench— 
with his work as Associate Justice from 1910-1916; with his resig- 
nation; and with his accomplishments as Chief Justice, and with the 
Court Plan fight. Most of what can usefully be said on the first two 
subjects has already been said elsewhere ; * additional comments would 
be only variations on a theme. But the journeyman reviewer is not 
hampered by the conventional restraints that delimit the remarks of 


11 Hotmes-Pottock Letters 237 (Howe ed. 1941). 

2 338 U. S. xiii, xxvii (1950). 

3 See the reviews of the present work by Mr. Justice Frankfurter, N. Y. 
Times, Nov. 18, 1951, § 7, p. 1; and by Mr. Justice Jackson, Washington Post, 
same date, p. 1B. 359] 
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judicial commentators, and so the last topic is open here for full dis- 
cussion. 

The sad fact of the matter is that Mr. Pusey’s delineation of Charles 
Evans Hughes as Chief Justice is far from adequate, this despite the 
circumstance that Mr. Pusey is the authorized biographer, that he had 
the benefit of lengthy interviews with his subject, and that he was 
given the Chief Justice’s biographical notes and copies of draft opin- 
ions circulated before publication. 

It is true that, by reason of these advantages, Mr. Pusey makes 
some interesting revelations. We learn, publicly for the first time, 
that Justice Holmes resigned in 1932, not sua sponte, but because the 
Chief Justice suggested that the time for withdrawal had come.* We 
learn how, in October 1940, Mr. Herbert Hoover asked Chief Justice 
Hughes to resign “with a declaration to the country of the complete 
necessity for a change in Administration.” Of course, as Mr. Pusey 
states, “the Chief declined to think seriously of ending his career on 
the bench with a little partisan splutter.” We learn how, just after 
his retirement, in the summer of 1941, President Roosevelt urged the 
Chief Justice to discuss before the American Bar Association, which 
had asked him to be its guest of honor, the Nazi peril in Europe. The 
Chief’s reply, in part that “I must leave to others the effort to inform, 
clarify and persuade,” is reminiscent of the later observation by Secre- 
tary Stimson—another Roosevelt I contemporary—that Roosevelt II 
was at his weakest in dealing with the isolationists in 1941.5 And we 
learn, from the comments which the Associate Justices wrote on the 
draft opinions which were circulated to them by the Chief, of the 
intensity of their concurrence in particular cases. There are, however, 
no quotations reflecting non-concurrence, and nowhere is stated what 
would be revealing either way, whether the Chief failed to preserve 
the critical comments, or whether Mr. Pusey simply refrained from 
quoting them. In either case, the reader is denied full access to the 
actual operation of the judicial process; there is no disclosure of the 
many drafts that preceded the majority opinion in, for example, 
Crowell v. Benson.® 

Where Mr. Pusey fails most notably is in his refusal to view the 
Court Plan of 1937 as anything more than a New Deal boondoggle. 
There is no need, to be sure, to revive the emotions of the struggle. 
But now that we can view the fight with more perspective, surely an 
objective appraisal should realize, first, the intensity of popular senti- 
ment for change that precipitated the plan, and second, that, as was 
aptly said much earlier, “The plan never lived down its initial in- 
direction.” " As first announced, the Plan was tongue-in-cheek and 
“smarty,” based on the age of the Justices and their alleged work- 
load. As it happened, the oldest Justice was the most effectively 


#Mr. Pusey says (p. 681): “He consulted Justice Brandeis, Holmes’ closest 
associate on the court, and Brandeis agreed that the time had come for the 
Magnificent Yankee to step down,” citing Hughes’ Notes. There is no reference 
in the book to any discussion as to whether Hughes or Brandeis was the more 
appropriate person to broach the matter to Holmes. 

Stimson and Bundy, On Active Service 374. 
6285 U.S. 22 (1932). 
7 Jackson, THE STRUGGLE FoR JuDICIAL SuPREMACY 191. 
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“liberal” —Brandeis, just turned 80—and of course the Chief Justice’s 
letter was able to demolish the other argument. The true basis of 
complaint was not that the Court was overworked, but that a whole 
series of its decisions were not required by the Constitution which 
they invoked. It does the memory of Chief Justice Hughes no service 
to concentrate on the iniquities of the Plan to the disregard of the 
inequities of the decisions which brought it forth—particularly since 
Hughes was generally on the “liberal” side, as his powerful and elo- 
quent dissents in Retirement Board v. Alton R. Co.,2 Morehead v. 
New York ex rel. Tipaldo,® and Carter v. Carter Coal Co.*° amply 
demonstrate. Indeed, when the trend changed, the only Hughes 
view which required any far-reaching change was the commerce aspect 
of the Schlechter Poultry Corp. v. United States case *—with which 
none of his brethren had disagreed. The Chief Justice’s vote in the 
AAA case,” against the validity of the law, stands rather as a service 
to the future; for had he been in dissent, the act would still have 
been struck down, but with the strong likelihood that the broad inter- 
pretation of the General Welfare Clause, which Hughes had long 
espoused, would not have been in the opinion of the Court. Thus 
nothing would have been gained, and the Social Security program ** 
might well have been lost. 

Mr. Pusey unfortunately treats decisions as fungibles—‘While the 
casualties were heavy, the court also continued to sustain many Acts 
of Congress” **—which of course is the journalist’s scorecard read- 
ing of constitutional law, that assumes that every decision is the 
equal of every other decision and that considers that the striking down 
of a statute over strong dissent is completely balanced when another 
statute is unanimously sustained in the face of unsubstantial and even 
frivolous attack. Professors, so-called, do the same thing; but that 
is explanation, not excuse. And as for the expression that “in seven 
(including four tax cases) he administered a lethal dose of constitu- 
tionalism,”’*® that is the kind of writing that simply has no place in 
the biography of a judge. It is really a pity that Mr. Pusey found it 
impossible to subject his journalist’s pen to the more exacting re- 
quirements of precise legal writing. He is on safer ground when he 
deals with the Chief Justice’s contributions to the administrative 
‘mechanics of the Court’s work, for then he can draw on the materials 
published by one of Hughes’ colleagues** and one of his law clerks ;” 
but where Justice Frankfurter and Mr. McElwain stop, Mr. Pusey 
stops with them. There is no mention, for instance, of Hughes aban- 


8295 U.S. 330, 374 (1935). 

9298 U.S. 587, 618 (1936). 

10 208 U.S. 238, 317 (1936). 

11295 U.S. 495, 542-550 (1935). 

12 United States v. Butler, 297 U.S. 1 (1936). 

13 Steward Machine Co. v. Davis, 301 U.S. 548 (1937); Helvering v. Davis, 
301 Le -” (1937). 


15 P, 696. 

16 Frankfurter, The “Administrative Side” of Chief Justice Hughes, 63 Harv. 
L. Rev. 1 (1949). 

17 McElwain, The Business of the Supreme Court as Conducted by Chief 
Justice Hughes, 63 Harv. L. Rev. 5 (1949). 
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doning the time-consuming process of announcing in open court the 
orders on petitions for certiorari and the like.** 

So far as the judicial portion of the book is concerned, it is really a 
pity that the authorized biographer was so ill-equipped technically. 
Greatness in a man requires greatness in a biographer; that is why 
Harvey Cushing’s Life of Sir William Osler, Field Marshal Wavell’s 
study of Allenby, and Beveridge’s Life of Marshall are so outstand- 
ing. Hughes, the Chief Justice, deserves a better memoir than the 
one under review. He was a great man, and a great Chief Justice. 
His constitutional views were sound, he had precious little back- 
tracking to do, he was a consummate lawyer, and he had withal the 
ability to clothe his thoughts in an expressive style which, though it 
eschewed epigrams for their own sake, still summed up the essentials 
in pithy, powerful, and quotable language.*® He was an admirable 
presiding officer, “he radiated authority,”*° and always he was mind- 
ful that the Supreme Court of the United States, although a collegiate 
court, 74 is none the less an institution, and that as such it must be 
more than the sum of its parts if it is to perform its appointed func- 
tion. 

When Hughes retired, the fears that Taft had expressed more than 
a decade earlier—‘Stone is not a leader and would have a great deal 
of trouble in massing the court’’**—were realized, and concurring 
opinions by way of reply briefs, previously met with only on rare occa- 
sions in state courts,?* began to appear in the hitherto sedate pages of 
the United States Reports.* How the matter stands today every 
lawyer must judge for himself.** But the lack of cohesive institutional 
solidarity that has marked much of the Supreme Court’s work since 
1941 strongly suggests the desirability of a more complete and ade- 
quate appraisal of Hughes as Chief Justice. Mr. Pusey would be do- 
ing both the profession and the country a genuine service if, before 
too long, he will undertake to share his unique materials with a tech- 
nically qualified collaborator with a view to preparing such a work. 

FREDERICK BERNAYS WIENER.* 


18 First abandoned with the 1931 Term. J. Sup. Cr., Oct. T. 1931, p. 36. 

19 The encomium on Hughes’ style attributed at p. 679 to Chief Justice Van- 
derbilt of New Jersey was actually quoted from a book under review by the 
Ine) jurist. See Vanderbilt, Book Review, 25 N. Y. U. L. Rev. 933, 934 
( ’ 

2° Frankfurter, supra note 16, at 4. 


Po amen Advocacy Before the Supreme Court, 37 A. B. A. J. 801, 804 
( ; 


22P. 650, quoting 2 Princte, THe Lire aNp Times oF WiLt1AM Howarp 
Tart 1044. 

23 E.g., State ex rel. Mays v. Brown, 71 W. Va. 519, 77 S. E. 243 (1912). 

24F.g., New York, C. & St. L. R. Co. v. Frank, 314 U.S. 360 (1941); 
Mercoid Corp. v. Mid-Continent Invest. Co., 320 U.S. 661; Wilkerson v. Mc- 
Cisesy” 336 U.S. 53 (1949); Wheeling Steel Corp. v. Glander, 337 U.S. 562 


25For a recent acute and perceptive study, see Jaffe, The Supreme Court, 
1950 Term, 65 Harv. L. Rev. 107-114 (1951). 


* Member of the District of Columbia Bar; Lecturer in Law, The George 
Washington University. 
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Mr. Justice SUTHERLAND. By Joel Francis Paschal. Princeton: 
University Press, 1951. Pp. xii, 267. $4.00. 

Mr. Paschal has afforded the public and the profession their only 
biography of Mr. Justice Sutherland, barring the memorial proceed- 
ings of the bar held at the Supreme Court of the United States follow- 
ing his death. The book brings together the objective facts respecting 
his career—quite as remarkable a career as might happen in a land 
of freedom and opportunity to one gifted with ability, industry, and 
character. From the time Justice Sutherland was brought from his 
English birthplace to this country in 1863, until he died in 1942, Mr. 
Paschal has traced his career through the childhood of a non-Mormon 
in the early Mormon community of Utah, through education in a Mor- 
mon school, education under Judge Cooley and Chief Justice Camp- 
—_ ve University of Michigan Law School, and his early practice 
in Utah. 

His public career is sketched from the time he was a member of the 
first state legislature of the State of Utah through his service in the 
United States House of Representatives in 1900, his service in the 
Senate for two terms commencing in 1905, his presidency of the 
American Bar Association in 1916-17, his management of the Warren 
G. Harding campaign in 1920, and, of course, his elevation to the 
bench in 1922 and his distinguished career there. 

There is enough from sources investigated by the author to dem- 
onstrate the remarkable and outstanding position which George Suth- 
erland attained throughout his long public career—the lucidity of his 
thinking and his writing, the persuasiveness of his speech and argu- 
ment, the esteem and respect in which he was held by most of the 
officials of his day. Here, the reader can conclude, was a man whose 
strength of character and whose learning and lucidity earned him 
enormous prestige and respect. 

For its outline of Justice Sutherland’s career and its quotations, 
ably chosen, this small book richly deserves the attention of the pro- 
fession. This is not to say that it does not suffer from the approach 
in biography which for some years now has cursed so much biography. 
There is only slight and passing effort to establish what kind of a man 
Sutherland was, and the greatest emphasis upon trying to prove why 
he was the kind of man it is so hastily assumed he was. Thus, great 
attention is paid the philosophies of John Stuart Mill and Herbert 
Spencer, and repeated efforts are made to show how Sutherland’s 
background fitted precisely the prejudices of a Spencerian philosophy. 
But that all men—including judges, authors (even book reviewers )— 
think and act in accordance with the compulsions of their early condi- 
tioning, or are pretty apt to accept as philosophical absolutes the prej- 
udices of their particular culture, has been commonplace. This psy- 
choanalytic preoccupation has become, to this reviewer, a little trite. 
At the same time, this reviewer must express great interest in the 
demonstration that Sutherland, at Michigan, learned his law lessons 
well, and was later to carry into his book Constitutional Power and 
World Affairs, the theory he had heard from Judge Campbell in 
1882, and ultimately was to expound for the Supreme Court of the 
United States in the United States v. Curtiss-Wright Corp., 299 U.S. 








364 THE GEORGE WASHINGTON LAW REVIEW 


304 (1936), and United States v. Belmont, 301 U.S. 324 (1937) 
cases. Therein he followed—at times almost in the language of his 
teachers—the doctrine respecting supremacy of the Executive power 
in international affairs and of federal power (notwithstanding the 
Tenth Amendment) in foreign affairs which those cases reflect. 

The one great deficiency of the biography is its failure to give an 
indication of the warmth and richness of Justice Sutherland’s per- 
sonality. To have inspired the devoted friendships which he did, 
there was required more than probity, great intellectual accomplish- 
ment, and utter reliability of character. That Sutherland was a man 
of mellowness of temper and reliability of affection could be inferred 
from the friendships which the biography shows he made. But since 
little direct evidence of his rare combination of good humor, reserve, 
interest, attentiveness, dignity, and quiet candor appears in the biog- 
raphy, the inference can also be drawn that the biographer was so 
preoccupied with the demonstration that Sutherland was compelled 
to become a conservative because of his background and the dem- 
onstration that he had become exactly what was forecast by that 
background, that many matters have been overlooked or minimized 
which might have given a more complete picture of the man. 

It seems that most biographers of Supreme Court Justices in this 
day have assumed that it is something less than respectable to be other 
than a “liberal”—although the term has come to have small meaning 
beyond the connotation that the individual described as a “liberal” is 
respectable or worthy. Because of the author’s preoccupation with 
what is a “liberal,” he is thoroughly confused from time to time by 
decisions which seem not to fit the pattern of conservatism which 


Sutherland avowed. Joun W. Cracun.* 


THE PoriticAL RoLeE oF THE GENERAL ASSEMBLY. By H. Field 
Haviland, Jr. New York: Carnegie Endowment for Interna- 
tional Peace, 1951. Pp. vi, 190. $2.75. 

Dr. Haviland’s work represents the third United Nations Study 
published by the Carnegie Endowment for International Peace during 
the year 1951 up to the month of July. This book tells how and why 
the General Assembly has assumed political functions originally as- 
signed to the Security Council—a process that culminated in the 
adoption during the fall of 1950 of the “Uniting for Peace” Resolu- 
tion which created the machinery through which the Assembly may 
use armed force against aggression. In order to assist in the under- 
standing of this crucial development Dr. Haviland, in the first major 
section of his analysis examines the embryonic phase when the Assem- 
bly’s role in relation to political issues was being created at Dumbar- 
ton Oaks and San Francisco. The three principal elements singled 
out for special treatment are: 

(1) the Assembly’s authority to deal with specific questions that 
affect only a limited sector of the world community, such as 
disputes among two or more nations ; 

(2) the authority to deal with general political problems that 
affect the great majority of countries, such as resolutions on 
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cmunante regulation and methods of pacific settlement ; 

an 

(3) the organizational structure which was created to imple- 
ment the first two mandates. 


In the second section Dr. Haviland analyzes the political role of 
the Assembly in action: its consideration during the first five years 
of its existence of 22 major issues, involving approximately 150 sep- 
arate resolutions, which he divides for the purposes of this analysis 
into the three categories mentioned above. A list of these issues and 
the resolutions adopted to deal with them is set forth in the Appendix 
of the book. 

In Chapter V, which covers Major Decisions on General Issues, 
the author has this to say with respect to the development of interna- 
tional law: “the substantive results thus far have been extremely 
meager since there is absent in international relations today the kind 
of community consensus that is essential to the development of bind- 
ing law.” It is observed, however, that of the issues and resolutions 
listed in the Appendix only those dealing with Non-Self-Governing 
Territories and Trusteeship exceed those dealing with the Develop- 
ment of International Law. This showing would indicate the presence 
of a very real “community consensus” which the author states is 
essential to the development of binding international law. The reader 
will find a convincing discourse in the address of Sir Cecil Hurst be- 
fore the Grotius Society as to the reason why international law be- 
comes binding upon states.’ In his conclusions the author has this 
single comment to make concerning the development of international 
law: “this is necessarily a slow process that must travel nearer the 
end than the beginning of the parade of civilization.” It is the opinion 
of this reviewer that no international lawyer and few political sci- 
entists would agree with such a conclusion. As a passing observation 
it would seem that the work done thus far by the Legal Committee 
of the General Assembly, the ad hoc Committee on the Progressive 
Development of International Law and its Codification as well as the 
work of the International Law Commission has accelerated the pro- 
gressive development of international law in a degree hitherto 
thought impossible. It is on the firm foundation of international law 
that the purposes of the United Nations may be eventually realized. 
Dr. Haviland writes clearly and simply and his book gives the reader 
an understanding of the mechanics of the General Assembly un- 
equalled in any other similar publication this reviewer has examined. 
As stated on the cover of the publication, “Dr. Haviland’s intensive 
study of United Nations documents, combined with his personal ob- 
servation at recent sessions of the General Assembly, gives us a com- 
prehensive and up-to-date picture of the operation of the Assembly in 
its crucial, formative years.” It is strongly recommended as a “must” 
to any student of United Nations Affairs. 

Emory Ciark SMITH.* 


130 The Grotius Society 119. 

* Commander, United States Navy; Head of the International Law Branch, 
Office of the Judge Advocate General of the Navy; Member of the Bars of 
Texas and Oklahoma. 





366 THE GEORGE WASHINGTON LAW REVIEW 


PROCEDURE IN ANTI-TRUST AND OTHER PROTRACTED Cases. Report 
Adopted by the Judicial Conference of the United States. Wash- 
ington: Administrative Office of the United States Courts, 1951. 
Pp. 40. 


The Judicial Conference of the United States recently adopted a 
report, presented by its Committee on Procedure in Anti-Trust and 
Other Protracted Cases, designed to cope with the rapidly increasing 
problems which large complex cases have brought to the administra- 
tion of justice in the Federal Courts. The committee, appointed in 
1949, was composed of ten experienced judges from district and ap- 
pellate courts. It was directed to study the effects of long, protracted 
and complicated cases and to make recommendations if the problem 
appeared serious. Examples of cases which contain great numbers of 
exhibits and massive records were cited by the report. One case in- 
cluded in its record 7,000 exhibits and 45,000 pages of testimony ; 
another 3,300 exhibits and 18,000 pages of record; another contained 
10,600 exhibits; and one case of remarkable proportions contained 
27,000 exhibits and a record totaling some 70,000 pages. The com- 
mittee found that cases like these constitute a serious problem. The 
delay, congestion and confusion arising out of the trial of such cases 
obstruct judicial determination. Possibilities of error are magnified 
and it becomes virtually impossible for the trial judge to make an 
accurate analysis of disputed issues. 

The report did not recommend new legislation or changes in the 
rules of procedure. The committee apparently felt that the tools to 
apply are adequate. The purpose of the report was to suggest to the 
trial judge a procedure for handling problems which are peculiar to 
litigation of this type. As such, it is valuable information for the 
practitioner in discovering what may be expected of him should he 
become involved in a case of this sort. 

The report pointed up the most frequent and difficult problems and 
suggested helpful techniques at pre-trial, during the trial, and in the 
preparation of findings of fact. The committee suggested that there 
are three great evils in the “big case” to be avoided at all costs: 
vagueness of issues, introduction of bulk documentary evidence, and 
preparation of findings from a cold record consisting of thousands of 
pages. 

Vagueness of issues, it was pointed out, must be solved at the pre- 
trial level. The issues which are to be tried must be stated definitely 
and clearly prior to trial. This may be of considerable importance in 
anti-trust litigation, since the report implied that no case will go to 
trial on the general statutory charge prescribed by the Sherman and 
Clayton Acts. The report would have the complaint allege facts upon 
which the violation charge is based and the trial proceed on those 
issues alone. On page 9, the committee reported as follows: 


It is said that vague complaints in civil anti-trust cases brought 
by the government are unavoidable, because the inquisitorial 
power of the Department of Justice in civil matters is inadequate 
and the Department’s only recourse is to file complaints contain- 
ing indefinite allegations and thereafter to utilize the processes of 
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the court to discover the facts . . . The rules of civil procedure 
relating to discovery are, of course, to be given the widest mean- 
ing and effect, and the processes of discovery there provided are 
in the nature of an investigation. But those rules have limita- 
tions, and were not intended to make the court an investigatory 
adjunct to the Department of Justice . . . 


In the view of the committee, particularization of the issues must 
be obtained by the trial court by means of informal pre-trial confer- 
ences and those conferences must be continued until triable issues are 
framed. Discovery procedure may then be utilized limited in scope 
to the issues as framed. 

The next problem—dumping hundreds and even thousands of ex- 
hibits before the court at one time—is a practice which, the committee 
found, is increasing in popularity among litigants. The committee 
recommended that such practice never be allowed. From the judicial 
viewpoint the complications caused by this procedure are many. It 
may take opposing counsel months or even years to examine the doc- 
uments and offer objections. It will, of necessity, take a judge an 
equal time or longer to read the exhibits and pass on admissibility. 
Much that is repetitious, unnecessary and inadmissible will find its 
way into the record. The committee suggested methods for handling 
bulk evidence. It advocated requiring pre-trial exchange of exhibits 
or designation of the exact portion of such exhibit intended for use 
and admission of that part only. In general, the party offering the 
exhibit must stand ready himself, at all times, to support each exhibit 
as to its use and its admissibility. This is a reversal of ordinary pro- 
cedure. From the tenor of the report it appears that the trial court 
would favorably entertain objections to all portions of exhibits, or 
other documentary evidence, not supported or connected up by the 
offering party as to relevancy, materiality and competency. Of great 
importance is the recommendation of the committee that the rules of 
evidence should be rigidly enforced; that all unnecessary data be ex- 
cluded; that most cumulative evidence be refused; and that all back- 
ground evidentiary material be excluded. 

The committee recognized that the nature of these cases is complex. 
There is a limit as to how far it may be condensed. To prepare find- 
ings of fact from a record of several thousand pages is a difficult task. 
To assist the judge the report recommended that, prior to trial, the 
judge make provision for an adequate staff to keep a current, accurate 
index of the record by topic and by witness. This procedure will en- 
able the court to check the evidence on any given issue of fact being 
tried at any time during the trial, and will enable the findings of fact 
to attain a much higher degree of accuracy. The index has the added 
advantage of keeping counsel on both sides informed as to the state 
of the record on certain issues. As such it should prove helpful to 
eliminate the tendency to try to get everything admitted in case some- 
thing had been overlooked. 

Other problems common to big cases were treated in the report. 
Many suggestions and techniques were set forth and explained. Mem- 
bers of the committee have included suggestions drawn from their 
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experiences with cases of this sort, and found by them to be success- 
ful. Throughout the report there are firm, unequivocal recommenda- 
tions that the judge rule the trial of the case firmly; that he force 
strict compliance with the rules of evidence, and that he force the 
parties to stick rigidly to the issues framed. It is the object of the 
report to suggest to the many judges trying the increasing number of 
complicated cases a means of handling them expeditiously and accur- 
ately. The prominence of the committee members and the endorse- 
ment of the Judicial Conference can be expected to eliminate doubts 
as to the approval of such restrictive measures by appellate courts. 

The report may well represent a halt in the present modern trend 
toward relaxation of the rules of evidence and simplification of plead- 
ing. Pleading under the Federal Rules has come to be termed “notice 
pleading.” Rules of evidence, too, have come to be relaxed in their 
enforcement and interpretation. This report advocates use of the pre- 
trial conference to supplement the pleadings in arriving at an issue. 
It urges use of the rules of evidence in the strict sense. While it 
clearly states that its purpose is for use in the large complicated cases, 
its influence may well be felt in ordinary litigation, especially in those 
jurisdictions burdened with overcrowded dockets. 

Dickson R. Loos.* 
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